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NOTE. 


No definite action having been taken prior to April 25th, relative to the pub- 
lication of the records of the Court of Impeachment (see Senate Journal, page 
638), and it being imperative that the action of the court on the demurrers, 
which was had before the introductory could be prepared, should be immedi- 
ately published for the use of the court, necessitated the division of the ‘‘Court 
Journal’’ into two parts, viz., (a) introductory (headed ‘‘ Proceedings of the 
High Court of Impeachment’’) and (b) record proper (headed ‘‘ Court Jour- 
nal’*’), each of which has a separate index. 


| ERRATA. 
The name ‘J. C. Beall,’’ page Ixxvi, should read ‘‘ J. A. Beall.”’ 


PROCEEDINGS 


OF THE 


HIGH COURT OF IMPEACHMENT. 


Austin, Texas, April 28, 1893. 


INTRODUCTION. 


Charges of incompetency and violation of the law having been circu- 
lated in the public prints against Hon. W. L. McGaughey, Land Com- 
missioner of the State of Texas, and the same having been brought to the 
notice of the Twenty-third Legislature, Mr. Moody, member of the 
House, on March 7, 1893, offered the following: 

Whereas, Grave charges have been made through the public prints 
relative to the management of the General Land Office, said charges se- 
verely reflecting upon the official conduct of Land Commissioner Mc- 
Gaughey; therefore be it 

Resolved by the House of Representatives, the Senate concurring, That 
a committee of three be appointed from each body to investigate said 
charges, and they are hereby instructed to report the result of this inves- 
tigation back to the House and Senate. Said committee shall have power 
to attach and compel the attendance of witnesses before it, and the chair- 
man shall have power to administer oaths to such witnesses. 

Which was adopted, and in accordance with which the Speaker ap- 
pointed as members of said committee, Messrs. Moody, Smith of Hill, and 
Morrison. 

The above resolution on being reported to the Senate on the same date, 
was adopted, and the President appointed Senators Yoakum, Lewis and 
Browning as committee on part of the Senate. 

The joint committee promptly commenced its labors and continued 
same until March 22, 1893, when they made the following report: 


Austin, Texas, March 22, 1893. 


Hon. M. M. Crane, President of the Senate, and Hon. J. H. Cochran, 
Speaker of the House of Representatives: 


_#7Your joint committee, appointed to investigate the Commissioner of 
the General Land Office of the State of Texas with reference to charges 
of mismanagement in his office, beg to report: 

We have examined numerous witnesses, and have been furnished by 
the Commissioner of the General Land Office with much documentary 
evidence, including lists of all sales made in Harris and Liberty counties, 
together with the name of the purchaser and the date of the purchase, 
and also maps of said counties, showing the lands that were not detached 
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and isolated, and their relative locations. After diligent inquiry and 
mature deliberation, we find that the Commissioner of the General Land 
Office has been guilty of palpable violation of the statutes of the State in 
this: 

That in December, 1892, and in January, 1893, he sold the public 
school lands in Harris and Liberty counties to land agents and land specu- | 
lators, when said lands had been reserved by law and intended to be sold 
to actual settlers only, upon proof of actual settlement. | 

Section 22 of the Act of 1887 (Twentieth Legislature), page 90, reads 
as follows: ‘*The Commissioner of the General Land Office, under the 
direction of the Governor, may withhold from lease any agricultural 
lands necessary for purposes of settlement, or, in his discretion, he may 
lease such agricultural lands in small quantities for a less period than five 
years, as the public interests and the development of the country may 
require; and no agricultural lands shall be leased if in the judgment of 
the Commissioner they may be in immediate demand for settlement, but 
such lands shall be held for settlement and sold to actual settlers only 
under the provisions of this act; and all sections or fractions of sections 
in all counties organized prior to the first day of January, 1875, except 
El Paso, Pecos, and Presidio counties, which sections are detached and 
isolated from other public lands, may be sold to any purchaser except to 
a corporation, at not less than $2 per acre, upon such terms as the Com- 
missioner of the General Land Office may prescribe.’’ 

By this section the people of Texas, in accordance with a well under- 
stood and clearly detined policy, attempted to prohibit the sale of public 
lands to other than actual settlers, except when such lands were isolated 
and detached from other public lands. Isolated and detached lands were 
subject to sale to any purchaser except a corporation, and lands that were 
not isolated and detached were set apart and reserved for sale to actual 
settlers only. | 

This law was passed in 1887, and during the first term of office of the 
present Land Commissioner the detached and isolated sections of land in 
Harris and Liberty counties were upon the market for sale to any pur- | 
chaser, while the lands that were not isolated and detached were held for 
actual settlement in accordance with law. This obtained until about 
December 14, 1892, when the restriction was removed by the Land Com- 
missioner as to Harris county, and those sections of land that had been 
held for sale to actual settlers were placed upon the market for sale to any 
purchaser, except a corporation, as isolated and detached lands. The 
same change of ruling was made as to Liberty county lands on January 
20, 1893. 

Prior to the opening up of this land for sale to any purchaser there 
were about thirty-one sections in Harris county and twenty-six sections 
in Liberty county, which were connected and adjoined, as shown by the 
maps, and were clearly not isolated and detached sections. 

‘We further find that it was a rule in the Land Office. when lands were 
placed on the market, to notify the county clerk of the county where the 
land was situated, and then not to make any sales within a reasonable 
time, so that the residents of such county would have an equal oppor- 
tunity to apply for the purchase of such lands. We find that the Com- 
missioner of the Land Office wrote a letter to the county clerk of Harris 
county on December 14, 1892, informing him that all unsold State school 
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lands in Harris county had that day been changed from ‘‘ requiring set- 
tlement’’ to not requiring settlement, in order to purchase. On De- 
cember 16, the clerk, by telegram, acknowledged the receipt of the Com- 
missioner’s letter. On December 14, 1892, we find that David Boaz, of 
Fort Worth, Texas, purchased two sections of said Harris county lands, 
and on December 16 the remainder of said lands were sold, mostly to 
land agents and land speculators in Travis county. 

We also find that the Commissioner notified the county clerk of Liberty 
county by letter on January 21, 1893, that he had ‘‘ yesterday ’’ placed 
all the lands in Liberty county on the market under section 22 of the 
act of 1887, not requiring settlement. On January 23 the clerk acknowl- 
edged the receipt of the Commissioner’s letter. On January 20, the day 
the land was placed upon the market, David Boaz, of Fort Worth, pur- 
chased section 16 of said land. | 

We also find that a large portion of the Liberty county lands had been 
sold to residents in Austin, Travis county, before the said lands were 
placed upon the market. We find that as early as January 16 it was 
known to the land men and land speculators in Austin that the Liberty 
county lands were upon the market. H. P. Haldeman purchased as early 
as January 9; A. Schwartz, January 11; P. J. Lawless, January 16, and 
W. F. Simmons, of Harris county, January 19. In some instances -we 
find that applications for purchase that were made prior to January 20 
were marked ‘ rejected,’’ but afterward, when the lands were placed 
upon the market, the sales were mage upon such rejected applications, 
and the purchasers’ rights accrued from the date of such application. 

The evidence shows us that the giving of notice to the county clerk 
was a useless and glittering formality, for before a reply or an applica- 
tion for purchase could have been received by mail, nearly all the lands 
had been sold to land agents and land speculators in Austin and to rela- 
tives of the clerks of the school land department. 

The evidence before us shows that the Commissioner, up to the time 
the sales were made, gave the law the same construction that we do, and 
he refused to sell said lands to any person save and except the actual set- 
tler; and the evidence before us forces us to believe that the Commissioner 
was induced to change his policy concerning said lands and the construc- 
tion of said law through the persuasion of a coterie of land speculators, and 
said lands in both of said counties, aggregating over 30,000 acres, were 
placed upon the market and sold before the people living in said counties 
were cognizant of the fact. 

The evidence before us further shows that said lands had recently be- © 
come valuable because of the development of the rice and fruit growing 
industies in that section, and were in actual demand at increased prices. 

We also find that during the month of December, 1892, David Boaz, 
of Fort Worth, presented to John McGaughey, the head of the school 
land department, and to R. M. Phelps, the school land classifier, each 500 
shares of mining stock of the face value of $500, and to L. S. Ross, Jr., 
head of the sales department, one silk hat. We do not find that the said 
stock or hat was received with any wrongful purpose, but we severely 
deprecate the practice of heads of important departments and trusted 
clerks receiving gratuities from those with whom their offices bring them 
in contact. A favor bestowed usually expects a favor in return. 

The evidence before us further shows that the Commissioner has placed 
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his son, John McGaughey, aged 23 years, at the head of the school land 
department of said office; that he is inexperienced, and, in fact, ineffi- 
cient and incapable of performing the difficult and onerous duties that 
necessarily devolve upon him in that responsible position. 

The reference to this fact is an unpleasant duty to us, but when we 
think of the extraordinary trust and power confided to the position that 
is occupied by the Commissioner’s son, and the great interests that have 
to be controlled by him, we are constrained to say that his tender years 
and his want of experience in his line, and his unfamiliarity with the 
laws of our State concerning these lands, clearly demonstrate to our 
minds that he is not sufficient in age, experience, sagacity and learning 
to preside over the department to which he has been assigned. 

Under the act of 1891, page 109, the Legislature appropriated $2250 
for salaries for two filing clerks in the Commissioner’s office. The Com- 
missioner was trying to get legislation to allow $2600 for same two clerks, 
but the Legislature refused to concur with him as to the amount that 
should be appropriated, and appropriated only $2250. Notwithstanding 
this, the Commissioner did allow the two clerks $2600, and drew it out 
of a special fund of $6000, allowed by the Legislature for additional 
clerks and draftsmen. We believe this is an abuse of power that is in- 
excusable. The people, through the Legislature, have the unquestioned 
right to prescribe the amount of salaries due its employes, and no one 
at the head of any department should be permitted to usurp the right 
and set at defiance the expressed wil] of the people with impunity, and 
it would be, in our opinion, a simple act of justice to deduct the amount 
illegally used from the salary of the Commissioner. 


RECOMMENDATIONS 


First. We would recommend that the Attorney General of the State of 
Texas be required to institute suits for the recovery of lands sold in the 
counties of Harris and Liberty by the Commissioner of the General Land 
Office in violation of the law. 

Second. We believe the best interests of the State would be subserved 
by the Commissioner removing John McGaughey from his position as the 
head of the school land department, and appointing in his place a man of 
unquestioned ability; one well equipped by experience, training and 
knowledge for the arduous duties of chief of the school land bureau. 

Third. We recommend that a law be enacted prohibiting the heads of 
all departments of State from employing any of their relatives in their 
oftices. 

C. H. Yoarxum, Chairman. 
Perry J. Lewis, 

W. H. Brownine, 

On the part of the Senate. 
J. L. Moopy, 

A. H. Morrison, 

T. S. Smira, 

On the part of the House. 


On the introduction of the above report in the House, the following 
was introduced by Mr. Smith of Hill: | 
Resolved, That the question of whether or not the testimony taken be- 


PROCEEDINGS OF THE HiaH Court or IMPEACHMENT. Vii 


fore the joint committee shall be published, be referred to the joint com- 
mittee, to report the advisability of publishing said evidence, and that 
they report as early as possible. 

Adopted. 

The committee, after considering the matter of publication, made the 
following report: 

ComMITTEE Room, 
Austin, Texas, March 24, 1893. 


Hon. J. H. Cochran, Speaker of the House of Representatives: 


The undersigned, your committee from the House on the joint com- 
mittee appointed to investigate the Commissioner of the General Land 
‘Ottfice of the State of Texas, respectfully report: 

That the resolution referred to us to recommend the advisability of 
whether or not the testimony and evidence taken before said joint com- 
mittee should be published has been before us, and that portion of said 
joint committee from the Senate, respectfully say that the joint commit- 
tee having reported, its offices and functions thereby ceased, hence we, 
the members from the House, do not feel authorized to act, but would 
beg to recommend that the question of the advisability of publishing said 
testimony, together with the report of the joint committee made to the 
House, be referred to a committee of seven members of the House, who 
shall report what action, if any, shall be taken on the said report and the 
publication of said testimony, and to report fully in the matter. 

Respectfully submitted, 
Moopy, Chairman, 
SMITH. 


In connection with the above report, Mr. Curry offered the following 
resolution: 

Resolved, That the question of the publication of the testimony and 
evidence taken before the joint committee of the Senate and House of 
Representatives to investigate the charges against Land Commissioner 
McGaughey be referred to a special committee of seven members of the 
House appointed by the Speaker. 

Resolved, That the report heretofore made by the said joint committee, 
and any other evidence, be also referred to said special committee of seven 
members, who shall report what action should be taken in the premises, 
and should the said committee recommend that impeachment proceedings 
be instituted; that they prepare proper articles of impeachment, and sub- 
mit the same with their report. 

On motion of Mr. Fields, the report was adopted. 

The resolution by Mr. Curry was adopted. 

In accordance with the above resolution, the Speaker announced the 
following committee: 

Messrs. Smith of Hill, Henderson of Milam, Peck, Gough, Beall, Wynn, 
and Rogan. 

On March 29, 1893, the committee presented the following to the 
House: 

Mr. Speaker: Iam directed by the special committee hereinafter re- 
ferred to, to present the following resolution: 

Resolved by the House of Representatives, That the special committee of 
seven to whom was referred the report of the joint committee to investi- 
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gate the Land Office and Land Commissioner, be empowered to take such 
other evidence and testimony as to them may seem proper, and to issue 
process and attachment for witnesses, and to require the production of 
any paper or papers, and to employ a stenographer, and that the chair- 
man or acting chairman of said committee of seven be empowered to ad- 
minister an oath to any witness who may appear before said committee. 
SmituH of Hill, Chairman. 


Adopted. 
Continuing their labors until April 6, 1893, the committee submitted 
the following reports: 


MAJORITY REPORT. 


ComMMITTEE Room, 
Austin, Texas, April 6, 1893. 


Hon. J. H. Cochran, Speaker of the House of Representatives: 


Your special committee to whom was referred the report of the joint 
committee of the Senate and House concerning certain charges against 
W. L. McGaughey, the Commissioner of the General Land Office, with 
instructions to examine into the matters therein mentioned, and to make 
report to the House concerning said charges, and to make recommenda- 
tions as to whether said W. L. McGaughey should be impeached, etc., 
beg to submit the following report: 

We have carefully examined into said matters, and we find the charges 
in said report to be fully sustained by the evidence, and we adopt the 
same asa part of this report, with the exception of that part of the report 
relating to two filing clerks, which is subject to the following modifica- 
tion as shown by evidence not before said committee: 

The Twenty-second Legislature made an appropriation in bulk of $2250 
for two filing clerks, and Mr. Gaither (one of said clerks) notified the 
Commissioner that if he construed said appropriation to mean that the 
same should be equally divided between the two clerks, allowing $1125 
to each, that he would resign. The Commissioner and his chief clerk, 
William Bramlette, thereupon made the following arrangement and con- 
struction concerning said appropriation, to-wit: 

One of said clerks was transferred for a period of three and one-half 
months to the school land department and rendered service therein, and 
was paid out of the appropriation for clerk hire in that department for 
that time, and in the meantime Mr. Gaither was continued as clerk in the _ 
filing department on his former salary of $1400 per annum, which was 
paid out of said $2250, and at the expiration of three and one-half months 
the other clerk was retransferred to the filing department, and his salary, 
at the rate of $1200 per annum for the remainder of the year, was paid 
out of said $2250. While there was technically no diversion of one ap- 
propriation from one fund to another, yet, by a trick of official legerde- 
main, the implied purpose of the Legislature in making the appropriation 
of $2250 for the salaries of two filing clerks was thwarted, and, under the 
circumstances, without adequate justification, and we deem the strictures 
of the joint committee merited, even under this modification of the facts. 

We find the following matters of fact pertaining to the administration 
of the General Land Office by W. L. McGaughey, Commissioner, involv- 
ing gross Official misconduct and violations of the Constitution and stat-. 
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utes of the State on the part of said officer, to-wit: That in December, 
1892, in gross violation of section 22, of chapter —, of the Acts of 1887, 
page 90, the said W. L. McGaughey, as Commissioner of the General 
Land Office, willfully and erroneously classified a large number of sec- 
tions of public free school lands, to-wit, thirty-one sections situated in 
a block in Harris county, as detached and isolated from other public lands, 
and sold the same to others than actual settlers, when by the terms of 
said act said lands were not so detached and isolated, and were reserved 
for sale to actual settlers only. 

Second. That in January, 1893, in gross violation of section 29, of 
chapter —, of the act of 1887, page 90, the said W. L. McGaughey, as Com- 
missioner of the General Land Oftice, willfully and erroneously classified a 
large number of sections of public free school lands, to-wit, twenty-six 
sections situated in a block in Liberty county, as detached and isolated 
from other public lands, and sold the same to others than actual settlers, 
when by the terms of said act said lands were not so detached and iso- 
lated, and were reserved for sale to actual settlers only. 

Third. That said lands so sold in Harris and Liberty counties were 
worth from $3.50 to 85 per acre, all of which said W. L. McGaughey 
knew or might have known by the use of ordinary diligence, but by the 
gross and culpable negligence of the Commissioner the same were sold at 
$2 per acre. 

Fourth. That said lands in Harris and Liberty counties were so offered 
for sale and sold to a coterie of land agents and speculators before the 
notices required by law had been received and recorded in the offices of 
the county clerks in said counties, and thereby fair competition for the 
purchase of said lands was denied to the residents of said counties wherein 
said lands were situated. 

Fifth. That the construction of said section 22 of said act of 1887 be- 
ing a matter of doubt in the mind of said W. L. McGaughey with respect. 
to the lands in Harris and Liberty counties, the said W. L. McGaughey, 
in violation of the provisions of said act requiring him to call upon the 
Attorney General for advice thereon, obstinately and willfully refused to. 
call upon said Attorney General for such advice, and flagrantly, and to 
the great injury of the State, misconstrued said section, as shown in the 
foregoing findings of this report. 

Sixth. That during the months of November and December, 1892, 
and January, 1893, said W. L. McGaughey, in gross violation of the 
regulations of the General Land Office, and of the laws of the State re- 
lating to the classification and valuation of timbered public free school 
lands, reclassified and reduced the value of the timber on a large num- 
ber of timbered sections in the counties of Jasper, Newton and Orange. 
In many instances said reductions in value for the timber amounted to 
from one-half to one-fourth of the original valuation placed upon said 
timber several years ago, and said reductions were made upon the ex 
parte unsworn statements of the county surveyor of Jasper county. who 
was acting under the employment of persons offering to buy said timber, 
as the said Commissioner well knew, and upon such revaluation, said W. 
L. McGaughey, without notice, at once made sales therof at the reduced 
valuation aforesaid to said parties applying for the purchase thereof. 

Seventh. That in July, 1891, one Joseph Funk, being the lessee and 
in possession of five sections of the public free school lands situated in 
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the counties of Tom Green, Sterling and Irion, under a lease contract 
with the State expiring about September 1, 1891, and having a preferred 
right under the law to renew his lease to said lands for another term, 
made his application in due form therefor on the 27th day of July, 1891, 
and under the law was entitled to have said land let to him, yet the said 
W. L. McGaughey in violation of the law, and of the rights of said 
Funk, refused to lease said land to him, and arbitrarily leased the same 
to one Charles Schauer, who was not then and there entitled to the same, 
and whose application was filed subsequent to the application of said 
Funk. 

Eighth. ‘That said W. L. McGaughey has been guilty of gross negli- 
gence and violation of duty in knowingly and willfully placing and re- 
taining at the head of an important department in his office, to-wit, the 
department of public free school lands, an inexperienced and incompetent 
clerk, to-wit, John McGaughey. 

Ninth. That said W. L. McGaughey has habitually violated the law 
requiring that persons should not be permitted to examine the files and 
archives of said office without first obtaining the written consent of the 
Commissioner, or the chief clerk, and an order for the detail of a clerk to 
be present during such examination. 

Tenth. That in violation of the law, and of the rules and practices of 
the General Land Office, said W. L. McGaughey, as such Commissioner, 
has permitted persons to remain in the Land Office after office hours, and 
to have unrestricted access to the archives of said office. 

Eleventh. That the Commissioner, W. L. McGaughey, in violation 
of the laws of the State, permitted D. H. and J. W. Schneider, and other 
persons whose names are to the committee unknown, to retain possession 
of certain public free school lands after their lease on said lands had ex- 
pired, and without authority of law, extended the time in ‘which the said 
persons, to-wit, D. H.and J. W. Schneider and others, as aforesaid, might 
pay such rental upon said school lands; and said lease price and rental 
has never been paid, and the State has, by reason of such violation of the 
law, lost certain rental due by the said parties to the public free school 
fund. 

Twelfth. That said W. L. McGaughey has been guilty of gross negli- 
gence and violation of official duty, in that he has knowingly and willfully 
retained in his employ as clerks in the said Land Office certain persons who 
have received and accepted presents of value from persons having and 
doing business with the General Land Office. 

We therefore recommend that the following resolutions be adopted by 
the House, to-wit: 

Resolved by the House of Representatives of the State of Texas: First. 
That W. L. McGaughey, Commissioner of the General Land Office of 
the State of Texas, be impeached for high crimes and misdemeanors, and 
for violation of the Constitution and laws of the State, and of his oath 
of office, as shown in the charges presented in the report of the special 
committee, and such other charges as may be adopted by the House. 

Second. That a committee of seven members of the House of Repre- 
sentatives be appointed by the Speaker to impeach said W. L. Me- 
Gaughey, Commissioner of the General Land Office of the State of 
Texas, at the bar of the Senate, and to state that articles against him 
will be exhibited in due time, and made good before the Senate, and to 
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‘demand that the Senate take orders for the appearance of the party to 
answer to the impeachment; and to prepare and report for approval by 
the House articles of impeachment, and upon approval by the House of 
the same, to present the same to the Senate, and to act as a committee of 
managers to conduct said impeachment. 

And we further reeommend that the evidence taken before said joint 
committee and before this committee be not published pending impeach- 
ment proceedings. T. S. Henperson, Acting Chairman, 

J. R. Govan, 
J. A. BEALL, 
E. H. Roean, 
T. C. Wynn. 


MINORITY REPORT. 


ComMITTEE Room, 
Austin, Texas, April 6, 1893. 


Hon. J. H. Cochran, Speaker of the House of Representatives: 


Sir: I do not concur in the report submitted by a majority of the com- 
mittee heretofore appointed to report upon the charges against Land 
‘Commissioner W. L. McGaughey. I do not believe that the public in- 
terest would be subserved by impeachment. While I do not believe that 
the Commissioner acted corruptly, I concede that he has not displayed 
the firmness and discretion in the performance of some of his official du- 
ties which the public had a right to expect at his hands. It is not my 
purpose to palliate any act of his which is improper. At the same time 
we should not judge him too severely. The Constitution does not require 
that he shall be learned in the law, and most of his trouble has arisen 
from a misconstruction of statutes pertaining to his office. 

{ respectfully submit the following: 

First. I concur in the findings and recommendations of the joint com- 
mittee heretofore appointed herein on the part of the House and Senate. 

Second. I favor the publication of the testimony taken before both 
committees. | | 

Third. Iam opposed to impeaching the Commissioner, for the reason that 
there is no sufficient evidence that he acted corruptly. While some of his 
acts are subject to censure and should be corrected, I do not believe that 
impeachment should be resorted to, for it is not believed that he will per- 
sist in an indefensible course. ‘The character and established reputation 
of the Commissioner justify us in believing that he will not continue or 
repeat official acts which can not be defended even by his friends. While 
these acts, if persisted in, would destroy the political reputation of any 
officer, yet until they were called to the attention of the Commissioner it 
seems that he had precedents to justify him in some of his errors. Be- 
lieving that he has not acted corruptly, I oppose impeachment. In this 
connection I adopt the language of an American jurist, whose learning 
was supplemented by extensive knowledge and observation of public 
affairs: ‘*The process of impeachment is tedious and expensive, and 
the requirement of two-thirds majority in order to convict renders it 
generally inefficient. As most of the officers of the government have a 
term fixed to the enjoyment of their offices, it has been usually thought 
wiser to let the limitation effect the removal than to engage in the costly 
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and unsatisfactory process of impeachment.’’ 


tution, page 203. 


See Miller on the Consti- 


W.M. Peck. . 


On the following day, April 7, the majority report was adopted by the 


following vote: 


Alston, 
Ball. 
Barbee of Freestone, 
Barry, 
Bayne, 
Breeding, 
Broocks, 
Brown, 
Burleson, 
Cain, 
Calhoun, 
Cocke, 
Curry, 
Dashiell, 
Davis of Falls, 
Dean, 
Dever, 
Dorow, 
Faubion. 
Fagan, 
Feagin, 
Fields, 
Flack, 
Floyd, 
Fraser, 
Golden, 
Gossett, 


Aldridge, 

Baker of Red River, 
Baker of DeWitt, 
Barron, 

Chambers, 
Chandler, 
Cunningham, 


Beall, 
Gough, 
Henderson of Milam, 


Dodd, 
Moore, 


Ballowe, 

Barbee of Wharton, 
Davis of Walker, 
Erskine, 

Garrett, 


YEAS—80, 
Graves, 
Greer, 
Griffin, 
Haller, 
Hamilton, 
Hawkins, 
Henderson of Lamar, 
Henry, 
Hodges, 
Hood of Fannin, 
Jackson of Burleson, 
James, 
Kennedy of Bee, 
Kennedy of Harris, 
King of Rockwall, 
King of Ellis, 
Kirk, 
Lindsey, 
Lloyd, 
McElwee, 
McFall, 
McFarland, 
McGehee, 
Mills, 
Moody, 
Morrison, 
Murray. 

NAYS—2]. 

Dills, 
Finlay, 
Hood of Parker. 
Jackson of Colorado, 
Kenedy, 
Maddox, 
McLemore, 


Murrell, 

Nolan, 

Onion, 

Phillips, 

Pickett, 
Ragsdale, 
Rodriguez, 
Rogers of Anderson, 
Roger of Titus. 
Rogers of McLennan, 
Rudd, 

Sebastian, 
Sherrill, 
Slayden, 
Strange, : 
Sumner, 

Talbot, 
Tankersley, 
Taylor. 

Truit, 

Turner, 

Turney, 

Weeks. 

Weinert, 

Wester, 

Young. 


Meyer, 

Newton, 

Rowell, 

Russell, 

Simmons of Grayson, 


‘Templeton, 


Urbahn. 


EXCUSED FROM VOTING—7. 


Peck, 
Rogan, 


ABSENT—6. 
Peter, 
‘Townsend, 

EXCUSED—13. 

Graham, 
Kennedy of Starr, 
Long, 
Martin, 


Smith of Smith, ° 
Wynn. 


W heless, 
W ohlford. 


Simmons of Maverick, 
Smith of Hill, 

White, 

Wilson. 


Mr. Truit then moved that a committee of ten members of the House: 
be appointed by the Speaker to prepare articles of impeachment against 
Hon. W. L. McGaughey, and present the same to the Senate, and man- 
age the impeachment proceedings before the Senate. 


Carried. 
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The Speaker accordingly announced the following committee: Messrs. 
‘Smith of Hill, Henderson of Milam, Gough, Beall, Wynn, Rogan, Gos- 
sett, Fagan, Calhoun, Dashiell. 

‘Mr. Gossett declining to act, Mr. Robert H. Rogers was appointed in 
his stead. 

On April 14, 1893, the committee of managers for the House appeared 
before the bar of the Senate and made the following announcement: 

Mr. President: In accordance with a resolution adopted by the House 
of Representatives of the Twenty-third Legislature of the State of Texas, 
on the 7th day of April, A. D. 1893, we (a committee appointed for that 
purpose) appear before your honorable body, and in the name of the 
House of Representatives, and of all the people of the State of Texas, do 
impeach the Hon. W. L. McGaughey, Commissioner of the General Land 
Office of the State of Texas, of high crimes and misdemeanors in office 
and for a violation of the Constitution and laws of the State and of his 
oath of office. 

We further inform your honorable body that the House of Representa- 
tives will in due time exhibit particular articles of impeachment against 
him and make good the same. We therefore request that the Senate take 
order for the appearance of the said W. L. McGaughey to answer to said 
impeachment, and to set a day and adopt rules for the hearing of the 
cause. 

This committee has been appointed by the House as a board of manag- 
ers to conduct the prosecution. 

(Signed) T. S. Smita, Chairman. 
| T. S. HENDERSON, 
J. R. Gouen, 
L. T. DaAsHIELL, 
J. A. BEALL, 
B. A. CaLHoown, 
E. W. Fagan, 
E. H. Rogan, 
T. C. Wynn, 
Rospert H. RoGers. 

Senator Lewis moved that the House be notified that in the impeach- 
ment of the Hon. W. L. McGaughey, Commissioner of the General 
Land Office, the Senate will take proper order therein, of which due 
notice shall be given to the House of Representatives. 

So ordered, and in furtherance of which, on April 17, the following 
resolution was introduced in the Senate, to-wit: 

By Senator Cranford: 

Resolved, That at 12 0 ‘clock m. on this the 17th day of April, the 
Senate will resolve itself into a court of impeachment, at which time the 
following oath or affirmation shall be administered by the chief justice or 
some associate justice of the Supreme Court to the President of the Sen- 
ate, and by him to the members of the Senate, to-wit: ‘‘I do solemnly 
swear (or affirm, as the case may be), that in all things appertaining to 
the trial of the impeachment of W. L. McGaughey, Commissioner of 
the General Land Office of the State of Texas, I will do impartial justice 
according to the law, so help me God;’’ which court of impeachment 
being thus formed will at the time aforesaid receive the managers ap- 
pointed by the House of Representatives to exhibit articles of impeach- 


¢ 
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ment in the name of themselves and all the people of the State of Texas, 
against W. L. McGaughey, Commissioner of the General Land Office of 
the State of Texas. 

2. The managers of the impeachment shall be introduced to the bar of 
the Senate, and shall signify that they are ready to exhibit articles of 
impeachment against said W. L. McGuaghey; the President of the Senate 
shall announce that the Senate is now sitting as a court of impeachment, | 
and all persons are commanded to keep silent while the proper authori- 
ties are exhibiting to this body articles of impeachment against said W. 
L. McGaughey, Commissioner, etc., after which the articles shall be ex- 
hibited, and the President of the Senate will take proper orders on the 
subject of impeachment, of which due notice shall be given to the House 
of Representatives. 

Adopted. 

At 12 m. the chair announced that the hour fixed by resolution for the 
Senate to resolve itself into a court of impeachment to try Hon. W. L. 
McGaughey, Commissioner of the General Land Office of the State of 
Texas, had arrived. 

Senator Cranford moved that the Senate do now resolve itself into a 
court of impeachment for the above named purpose. 

Carried. 


IN COURT. 


Chief Justice of the Supreme Court John W. Stayton, accompanied by 
Associate Justice John L. Henry, appeared at the President’s stand, and 
the Chief Justice administered to the President of the Senate the follow- 
ing Oath: 

i Do you solemnly swear that in all things appertaining to the trial of 
the impeachment of W. L. McGaughey, Commissioner of the General 
Land Office of the State of Texas, you will do impartial justice according 
to the law, so help you God.”’ 

The President directed the Secretary to call the roll of the Senate, the 
following answering to their names: 


PRESENT—26. 


Agnew, Goss, Pressler, 
Atlee, Greer, Shelburne, 
Baldwin, Hutchison, Simpson, 
Boren, Imboden, Smith, 
Bowser, Jester, Steele, 
Cranford, Lawhon, Swayne, 
Crowley, Lewis, Tips. 
Dean, McComb, Yoakum. 
Dickson, | McKinney, 

ABSENT—1. 
Douglass. 

EXCUSED—4. 
Browning, Whitaker, Woods. 
Kearby, 


The Senators standing en masse, each with his right hand uplifted, took 
the following oath: 

‘¢Do you, and each of you, solemnly swear that in all things apper- 
taining to the trial of the impeachment of W. L. McGaughey, Commis- 
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sioner of the General Land Office of the State of Texas, you will do im- 
partial justice according to law, so help you God.”’ 

The managers for the House being notified that the Court was ready to 
receive them, appeared before the bar of the Court and made the follow- 
ing announcement: 

Mr. President: The board of managers appointed by the House of 
Representatives to conduct the prosecution in the impeachment cause of 
the House of Representatives and all the people of Texas v. the Hon. W. 
L. McGaughey, Commissioner of the General Land Office of the State of 
Texas, beg leave in the name of the House of Representatives to file the 
following articles of impeachment, said articles having been approved by 
the House as shown by the endorsement of the Chief Clerk made thereon. 

We request that the articles be filed and proper order taken thereon. 

T. S. Smita, Chairman, 
T. S. HENDERSON, 

E. H. Rocan, 

J. R. Goucu, 

E. W. Facan, 

B. A. CaLHown, 

J. C. BEALL, 

Rost H. Rocers, 

L. T. DASHIELL, 

T. C. Wynn. 


The President stated that the articles would be properly filed, and | 
proper action taken thereon. 

Senator Cranford moved that the reading of the articles of impeach- 
ment (see below) be dispensed with, and that the court of impeachment 
adjourn subject to the call of the Senate. 

Carried, and the court adjourned accordingly. 


ARTICLES OF IMPEACHMENT. 


Articles adopted and exhibited by the House of Representatives, in the 
name of themselves and of all the people of the State of Texas, against W. 
L. McGaughey, Commissioner of the General Land Office of the State of 
‘Texas, in maintenance and support of their impeachment against him for 
crimes and misdemeanors in office, and for the violations of the Constitu- 
tion and laws of the State of Texas, and of the duties of his office: 

Article 1. That W. L. McGaughey, Commissioner of the General Land 
Office of the State of Texas, unmindful of the duties of his office, and in 
violation of his his oath of office, did, on the 14th day of October, A. D. 
1892. in the county of Travis and State of Texas, as Commissioner of 
the General Land Office, unlawfully, knowingly, and in violation of the 
laws of the State regulating the sale of public free school lands, offer 
for sale, and sell to persons who were not then and there actual settlers 
on such lands, the following described sections of the public free school 
lands of the State of Texas, situated in Harris County, to-wit: 

Sections 16, 18, 20, 22, 24, 28, 30, 32, 34, 36, 46, 48, 50, 52, 54, 58, 60, 
62, 64, 66, 68, 70, 72, 74, 76, 78, 80, 82, 84, 86, and 88, in block No. 
—, of Houston and Texas Central Railroad location, which said sections 
of public free school lands were not then and there under the law subject 
to sale to others than actual settlers, as said W. L. McGaughey then and 
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there well knew, but were reserved for sale to actual settlers only. And 
the said W. L. McGaughey was then and there as aforesaid guilty of 
gross misconduct in office, and of a wilful and palpable violation of the 
laws of the State of Texas. 

Article 2. That said W. L. McGaughey, Commissioner of the General 
Land Office of the State of Texas, unmindful of the duties of his office, 
and in violation of his oath of office, on the 14th day of October, A. D. 
1892, and on divers days thereafter, up to and including the 16th day of 
December, A. D. 1892, in the county of Travis and State of Texas, as 
such Commissioner of the General Land Office, unlawfully and in viola- 
lation of the statutes of the State regulating the sale of the public free 
school lands of the State, did offer for sale as sections of public free 
school lands detached and isolated from other public lands, and did sell 
the same to other than actual settlers thereon, the following sections of 
the public free school lands of the State of Texas, situated in Harris 
county, Texas, to-wit: | 

Sections 16, 18, 20, 22, 24, 28, 30, 32, 34, 36, 46, 48, 50, 52, 54, 58, 
60, 62, 64, 66, 68, 70, 72, 74, 76, 78, 80, 82, 84, 86, and 88, in block 
No. 2, of the Houston and Texas Central Railroad surveys, which said 
sections of land were not then and there isolated and detached from 
other public lands within the meaning of the law, and were not then and 
there subject to sale to other than actual settlers, but were reserved by 
law for sale to actual settlers only, all of which was then and there well 
known to said W. L. McGaughey, Commissioner, as aforesaid. And 
said W. L. McGaughey was then and there as aforesaid guilty of mis- 
conduct in office, and of a gross violation of chapter 99 of the acts of 
the Twentieth Legislature of the State of Texas, as amended by chapter 
56 of the acts of the Twenty-first Legislature of the State of Texas, 
relating to the lease and sale of the public free school lands of the State. 

Article 3. That W. L. McGaughey, Commissioner of the General 
Land Office of the State of Texas, unmindful of the duties of his office, 
and in violation of his oath of office, did, on the dates hereinafter men- 
tioned, in the county of Travis, State of Texas, as such Commissioner 
of the General Land Office, unlawfully, and in violation of the laws of 
the State regulating the sales of the public free school lands of the State, 
wilfully and knowingly offer for sale, and sell to persons who were not 
then and there actual settlers on such lands, certain sections of public 
free school lands situated in Harris county, Texas, which were not then 
and there under the law subject to sale to others than actual settlers, but 
were reserved for sale to actual settlers only, all of which was then and 
there well known to said W. L. McGaughey, Commissioner of the Gen- 
eral Land Office. as aforesaid. Said several sections so offered for sale 
and sold, and the dates of sale, and the names of the purchasers of the 
respective sections are as follows, to-wit: 

Certain sections in block No. 2 of the surveys in the name of the 
Houston and Texas Central Railway company, to-wit: 


No. of sec. Name of purchaser. Date of sale. 
VG occ orcas seats Gok oa CD: Dillon 3236682 cena ces Oct. 14, 1892 
LO esas wh ablerte oe ranwte es FM. Beatty. cs ota wnee- ewan Dec. 16, 1892 
7 5 a ee ee M.. Mic Beatty. 41a sce orea teens Dec. 16, 1892 


24 ee waar. ADE INOW: aero iareae ohne teas Oct. 14, 1892 
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No. of sec. Name of purchaser. Date of sale. 
BS i Bite ak Wasest Sasa ale. Mie, PROB UCY a2 crea. a ore atne weeerecs Dec. 16, 1892 
DO sees es wed.oe oreees B.. Re Me bean ec ciicascexacaaas Dec. 16, 1892 
5) aa ee ee W.... THOMPSONS, 264.0..666 445% S%4 Dec. 16, 1892 
OF i irk sea ae ae Cs De DitlOtixusc 6 csa058< ecuas Oct. 14, 1892 
BG catia Maeoen ane F. P. McLaughlin........... .-Dec. 16, 1892 
£0 cea asback eam eee F. P. McLaughlin............. Dec. 16, 1892 
so Sana ee eran Pe iaceelis Re McLean dsiboie lapenaeeral de tane dosent Dec. 16, 1892 
ED M. Beatty.......2... oeee--Dec. 16, 1892 
OL ie ci eae awww ess + W.. “THOMPSON s.6-50 6 i.s aed ciws Dec. 16, 1892 
Gy nee aera ee ere W... THOM pson soo ce se eaieiee ore Dec. 16, 1892 
DO a sacs wlurels ws i Sse W. Thompson...........-0005 Dec. 16, 1892 
OO. cai iaawtwmess F. P. McLaughlin............. Dec. 16, 1892 
O2.F eae ars ésne See aio gd Oe 1s DC CORD OVA: + h.n0 eee ie bea: Dec. 16, 1892 
OA sie eaw Bes »..ee1. C. Stafford....... ee ee Dec. 16, 1892 
GOB is costesiie tetra ree David’ Boag «ia 5 casas ecwaveeucere Dec. 14, 1892 
OO eine was: actaades Di Re Me Ge ain so oid 3 Sates Dec. 16, 1892 
(Peer eee bdvalig ea tok oe RY LOL ve arin eirae DS dnw Serres Dec. 16, 1892 
C2 eth eee Ae Mis act We Ws Pay lors casi cee pamte wes Dec. 16, 1892 
TAs ote ah lan eee Res EDs Oe Bay AOR a:b. o's! Sart tm eoeelats Dec. 16, 1892 
(On ba2 638 eiG bets Pee PAVlOP ict cco datas ewigann Dec. 16, 1892 
(eer. Edis S. D. DeCosdova ...........4. Dec. 16, 1892 
BO etirewulh4eadens oe David: BOaZ .i608- 6463466 00be58 Dec. 14, 1892 
OZ ore te Rok as Sad Pe, OCuney: ciccscaeesni een on Oct. 23, 1892 
Oe 6 shh weve mus tasteiw arse C.D. DUNO: «dk rene eG obs Oct. 14, 1892 

op Odea etetharar aetna’ S. D. DeCordava............. Dec. 16, 1892 
BSc te eeu emnede S. D. DeCordova ............- Dec. 16, 1892 


And said purchasers aforesaid were not then and there actual settlers 
on said sections sold to them respectively, as said W. L. McGaughey 
then and there well knew. 

Article 4. That said W. L. McGaughey, Commissioner of the General 
Land Office of the State of Texas, unmindful of the duties of his office, 
and in violation of his oath of office, did, on the several dates hereinafter 
mentioned, in the county of Travis, in the State of Texas, as such Com- 
missioner of the General Land Office, unlawfully, knowingly, and in vio- 
lation of the laws of the State regulating the sale of the public free school 
lands of the State, erroneously offer for sale as sections of public free 
school lands isolated and detached from other public lands, and did sell 
the same to others than actual settlers thereon, certain sections of public 
school lands situated in Harris county, Texas, which were not then and 
there under the law isolated and detached from other public lands, and 
were not subject to sale to others than actual settlers, but were then and 
there reserved by law for sale to actual settlers only, all of which was 
then and there well known to said W. L. McGaughey, Commissioner of 
the General Land Office as aforesaid. Said several sections of land so 
offered for sale and sold as aforesaid, and the dates of sale and the names 
of the purchasers of the respective sections are as follows, to-wit, said 
sections all being in block No. 2 of the Houston and Texas Central rail- 
way surveys, and are as follows: 


A—Ct. Jour. 
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No. of sec. Name of purchaser. Date of sale. 
VG otaibrsic.te Wore ae Riaeers Co Dy DillOtite<.444sasecaees . Oct. 14, 1892 
7: ee eee ee eae CD: DilOtivins csaa ss 650500 Oct. 14, 1892 
OF cc avneeeunebaeeon Cy De "Dill Oncisws si axes esos Oct. 14, 1892 
BF nok ow maiire macatenians CoD. DilOiiecaha4awdcnd seco Oct. 14, 1892 
ae eee er J ly. DilOled saat esscscseaa soy Oct. 14, 1892 
G4 Miu awew Sie 204 cde C. Stanord 2... ces se been dens Oct. 23, 1892 
Osc oeeted Gacedarets Pe MM Coney: sc acces etawan ass Oct. 23, 1892 
C0 wits ote 4 oa dane David. BOaZ.iciiecacidisacecewes Dec. 14, 1892 
BO ait tee tare David. BOaZs 6cden cawoww sacevas Dec. 14, 1892 
74 re are ae rer ear ee We. Ms Beatty ics. x saeacess ¢.c0h Dec.. 16, 1892 
DO edie see So trident le FM. Beatty os oikgs% ies seauas Dec. 16, 1892 
26 ose ae were aks Bs Mu Beatty iaccicce-e cake eee ss Dec. 16, 1892 
DO ez ieceh ig. ue taemnae ws arate sare EM... BOQty 56 sits acer ake Dec. 16, 1892 
Oy oherere aveciniicsne eee KR. Melean .4 202 ss0ce ewan Dec. 16, 1892 
ASS ip ecicenaes vibciye Mts. Ree: MLC LEAN 6k 405d es die dn eles Dec. 16, 1892 © 
OS cacdei ase davaoek Be Re MCLeany 4 sco saw teers 4% Dec. 16, 1892 
OD Lsteee cca eek W. Thompson ............000- Dec. 16, 1892 
DD creclp ane Bae Recess W. Thompson ...........2000- Dec. 16, 1892 
Ot Gob aie eae ee aes W.,. THOM psn: s c6sio. Pesce Dec. 16, 1892 
DO eis wears his) oes, ase W. Thompson .......-....-00- Dec. 16, 1892 
DOs Bsvewvdls wate ete baron F. P. McLaughlin............. Dec. 16, 1882 
BOG icicle eeaaes F. P. McLaughlin............. Dec. 16, 1892 
OO aed eis dreteiess F. P. McLaughlin............. Dec. 16, 1892 
C2 5 oaec wate eras cs S. D. DeCordova...........00- Dec. 16, 1892 
Bia cr tig'd Bence aes avers S. D. DeCordova.............- Dec. 16, 1892 
86 obs Mew ei aveninars S. D. DeCordova.............. Dec. 16, 1892 
BB isk instore twain S. D. DeCordova............2. Dec. 16, 1892 
CO isevase Sachi aie ton rarers Deke Taylors ca hs bamewondes ..Dec. 16, 1892 
TDi eae ste eare aa aes Oe Bg Pavlos seni ogee wee ere Dec. 16, 1892 
(COP ee er ree oe ae Ms LAY LOD GeisaceS eiwietio ee oeewats Dec. 16, 1892 
UO is.ce' tbe erie ew era-as as Be DRVIOR 6 04s ivew ria Sega Dec. 16, 1892 


And the said W. L. McGaughey, in manner and form aforesaid, was 
then and there guilty of a gross violation of the duties of his office and 
of the laws of the State, and especially of chapter 99 of the Acts of the 
Twentieth Legislature of the State of Texas, as amended by chapter 56 
of the Acts of the Twenty-first Legislature. 

Article 5. That W.L. McGaughey, Commissioner of the General Land 
Office of the State of Texas, unmindful of the duties of his office, and in 
violation of his oath of office, did, on the 14th day of October, A. D. 
1892, and on divers days thereafter, up to and including the 16th day of 
December, A. D. 1892, in the county of Travis, in the State of Texas, as 
Commissioner of the General Land Office, unlawfully, knowingly, and 
by gross negligence, offer for sale, and sell at the price of $2 per acre, 
said sections of public free school lands situated in Harris county, and 
described in articles 1 to 4, inclusive, of this exhibit, which descriptions 
are here referred to and made a part hereof, which said price was greatly 
below the real worth of said lands, the said sections each being then and 
there worth the sum of $5 per acre, as said W. L. McGaughey then and 
there well knew. 

Article 6. That W. L. McGaughéy, Commissioner of the General Land 
Office of the State of Texas, unmindfyl of the duties of his office, and in 
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violation of his oath of office, did, on the 14th day of October, A. D. 
1892, and up to and including the 16th day of December, 1892, unlaw- 
fully, knowingly offer for sale and sell, as sections isolated and detached 
from other public lands, the following sections of public free school lands 
situated in Harris county, Texas, to-wit, sections 16, 18, 22, 24, 28, 30, 
32, 34, 36, 46, 48, 50, 52, 54, 58, 60, 62, 64, 66, 68, 70, 72, 74, 76, 78, 
80, 82, 84, 86, and 88, in block No. 2, of the Houston and Texas Cen- 
tral Railway survey, without first giving to the county clerk of said 
county notice in writing of the valuation fixed upon each section of said 
land, all of which was then and there in violation of the duties of his 
Office and of the laws of the State, and especially of the provisions of chap- 
ter 99 of the acts of the Twentieth Legislature of the State of Texas regu- 
lating the sale of the public free school lands. 

Article 7. That W. L. McGaughey, Commissioner of the General Land 
Office of the State of Texas, unmindful of the high duties of his office, 
and in violation of his oath of office, in the county of Travis, State of 
Texas, on the 16th day of December, A. D. 1892, did unlawfully and 
corruptly collude with David Boaz, E. R. McLean, F. M. Beatty, S. D. 
DeCordova, T. F..Taylor, and others for the unlawful purpose of ena- 
bling and permitting the persons aforesaid to purchase the said sections 
of public free school lands in Harris county, described in the foregoing 
articles of this exhibit, to which reference for description is here made, in 
violation of the spirit and the intent of the law, and at greatly less than 
their value, and to give them an unfair advantage over the other citizens 
of the State, and especially over citizens residing in the vicinity of said 
lands, and did then and there in furtherance of said unlawful purpose 
aforesaid, price said lands to each person as detached and isolated from 
other public lands, when in truth and in fact the same were not so de- 
tached and isolated, as said W. L. McGaughey then and there well knew, 
and did then and there, without first giving the notice to the county 
clerk of Harris county, as required by law, value the land at the price of 
$2 per acre, and did then and there offer the same for sale to said per- 
sons aforesaid, and did then and there immediately sell the same to said 
persons aforesaid at said price, when in truth and in fact the same were 
worth the sum of $5 per acre per section; when in truth and in fact other 
parties, and especially persons residing in the same vicinity of said lands, 
who desired an opportunity to purchase the same when the same should 
be offered for sale, were deprived of any opportunity to apply for the 
purchase thereof, as said W. L. McGaughey then and there well knew. 

Article 8. That W. L. McGaughey, Commissioner of the General Land 
Office of the State of Texas, unmindful of the duties of his office, and in 
violation of his oath of office, did on the 14th day of December, A. D. 
1892, and up to and including the 16th day of December, 1892, in the 
county of Travis, State of Texas, willfully, illegally, and obstinately fail 
and refuse to call upon the Aftorney General for advice upon the ques- 
tion as to whether or not the sections of public free school lands situated 
in Harris county and described in the foregoing articles of this exhibit, 
to which reference is here made, were detached and isolated from other 
public lands within the meaning of the law regulating the sale of school 
lands, and on the question as to whether or not said sections of land afore- 
said were under the laws aforesaid subject toa sale to others than actual 
settlers. 
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That said questions, and each of them, then and there involved the 
‘construction to be given to article 22, of chapter 99, of the acts of the 
Twentieth Legislature, as amended by chapter 56 of the Twenty-first Leg- 
islature of the State of Texas, and the meaning of said section, and of 
--the entire act, as amended as aforasaid, being then and there a matter of 
doubt in the mind of said W. L. McGaughey, as such Commissianer afore- 
said, with respect to the subjects mentioned in said questions, and in each 
of them, and it being then and there the duty of said W. L. McGaughey, 
under the law, and especially under the act aforesaid, to call upon the 
Attorney General for his advice with respect to the meaning of said sec- 
tion aforesaid, and of said act, and the said. W. L McGaughey did, as 
aforesaid, wilfully, illegally, negligently, and obstinately refuse to call 
upon the said Attorney General for his advice, as aforesaid, and did, then 
and there ignorantly and willfully grossly misconstrue said section of said 
act in this, that he did then and there construe said sections of public free 
‘school lands to be detached and isolated from other public lands under 
said section, and in this, that he did then and there construe that said 
-sections of land were under said sections of said act subject to sale to 
others than actual settlers, when in truth and in fact said sections of land 
were not isolated and detached from other public lands, within the mean- 
ing of said law, and when in truth and in fact said lands were not subject 
under the law to sale to others than actual settlers, all of which said W. 
L. McGaughey might then and there have known had he so called upon 
the said Attorney General for his advice, as aforesaid, as he was bound to 
do under said law, and by reason of said omission to perform his duty as 
aforesaid, said lands were sold in violation of the law by said W. L. Mc- 
Gaughey, as charged in the foregoing articles of this exhibit, to which ref- 
erence is here made. And so the said W. L. McGaughey was then and 
there guilty of misfeasance in office in failing to perform his duty as re- 
quired in said law as aforesaid. 

Article 9. That W. L. McGaughey, Commissioner of the General 
Land Office of the State of Texas, unmindful of the duties of his office, 
and in violation of his oath of office, did, on the 9th day of January, 
1893, up to and including the 23d day of January, 1893, in the county 
of Travis, in the State of Texas, as Commissioner of the General Land 
Office, unlawfully, knowingly, and in violation of the laws of the State 
regarding the sale of the public free school lands, offer for sale and sell 
to persons who were not then and there actual settlers on such land, the 
following described sections of public free school lands of the State of 
Texas situated in Liberty county, to-wit: 

Sections 4, 6, 8, 10, 12, 14, 16, 18, 20, and 24, in the block of lands 
surveyed for the public fr ee school fund in the name of the Houston and 
Texas Central Railway Company, and sections 16, 30, 32, 34, and 36, in 
the block of lands surveyed in the name of the Texas and New Orleans 
Railway Company, and a tract surveyed for the public free school fund 
in the name of Thomas K. Wheeler, which said sections of public free 
school lands were not then and there under the law subject to sale to 
others than actual settlers, as W. L. McGaughey then and there well 
knew, but were reserved for sale to actual settlers only. And the said 
W. L. McGaughey was then and there as aforesaid guilty of misconduct 
io and of a willful and palpable violation of the laws of the State 
O exas, 
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Article 10. That said W. L. McGaughey, Commissioner of the Gen- 
eral Land Office of the State of ‘Texas, unmindful of the duties of his 
Office, and in violation of his oath of office, did on the 9th day of Janu- 
ary, 1893, up to and including the 23d day of January, 1893, in the 
county of Travis and State of Texas, as such Commissioner of the Gen- 
eral Land Office, unlawfully and in violation of the statutes of the State 
regulating the free school lands of the State, did offer for sale as sections 
of the public free school lands detached and isolated from other public 
lands, and did sell the same to others than actual settlers thereon, the fol- 
lowing sections of public free school lands situated in Liberty county, 
Texas, to-wit: 

Sections 4, 6, 8, 10, 12, 14, 16, 18, 20, and 24, in the block of land 
surveyed for the public free school fund in the name of the Houston and 
Texas Central Railway Company; sections, 16, 30, 32, 34, and 36, in the 
block of land surveyed in the name of the Texas and New Orleans Rail- 
way Company; and a tract surveyed for the public free school fund in 
the name of Thos. K. Wheeler; which said lands were not then and there 
isolated from other public lands, within the meaning of the law, and were 
not then and there subject to sale to others than actual settlers, but were 
reserved by law for sale to actual settlers only, all of which was then and 
there well known to W. L. McGaughey, said Land Commissioner as afore- 
said; and said W. L. McGaughey was then and there as aforesaid guilty 
of misconduct in his office, and of a gross violation of chapter 99 of the 
act of the Twentieth Legislature of the State of Texas, as amended by 
chapter 56 of the acts of the Twenty-first Legislature of the State of 
Texas, relating. to lease and sale of the public free school lands of the 
State. 

Article 11. That W. L. McGaughey, Commissioner of the General 
Land Office of the State of Texas, unmindful of the duties of his office, 
and in violation of his oath of office, did on the dates hereinafter men- 
tioned, in the county of Travis, State of Texas, as such Commissioner of 
the General Land Office, unlawfully and in violation of the laws regulat- 
ing the sale of the public free school lands of the State of Texas, willfully 
and knowingly offer for sale, and sold to persons who were not then and 
there actual settlers on such lands, certain sections of public free school 
lands situated in Liberty county, Texas, which were not then and there 
under the law subject to sale to others than actual settlers, but were re- 
served for sale to actual settlers only, all of which was then and there 
known to said W. L. McGaughey, Commissioner of the General Land | 
Office, as aforesaid, said certain sections so offered for sale and sold, and 
the dates of the sale and the names of the purchasers of the respective 
sections are as follows, to-wit: Certain sections in the block of surveys 
in the name of the Houston and Texas Central Railway company, to-wit.: 


No. of sec. Name of purchaser. Date of sale. 
LOntiemcee ecu temeows Die DOAZ Ki eanisa eed athe eels Jan. 20, 1893 
ne eee eee E. Friedenhause .............- Jan. 23, 1893 
O etid.t mle re Se E. Priedenhause.............. Jan. 23, 1893 
LO an ied arkarstieaua hes E. Friedenhause .............. Jan. 23, 1893 
1 ere ee re ....-H. Friedenhause ........ BB Be Jan. 23, 1893 
Gas obs sat eee a eas 1D. AOPIANCOs isa sae 35k tees Jan. 30, 1893 


Bot 12 secede ..W. F. Simmons............ ...dan. 19, 1893 
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No. of sec. Name of purchaser. Date of sale. 
IW Ae? Sects oe Baars Bs Mie “Carrols sate srnane tbe dctehack Jan. 23, 1893 
fee are a ee ee FE... Mi Carrolec 3} tcseeienn sees Jan. 23, 1893 
LG. o bees cewek Os base CONCEE ev acaseneke toes Jan. 26, 1893 
DO hee aia b eienpinwianace J;. Hs CONC s66 425 ae eoS Hes es Jan. 26, 1893 


-And certain surveys in block of lands surveyed in the name of the 
Texas and New Orleans Railway Company for said free school fund, to- 
wit: 


No. of sec. Name of purchaser. Date of sale. 
| eee ere ae WA. SCR WATUZ hc daS ce eee eee es Jan. 11, 1893 
QO task owe nesses Acs DCU WALTZ 6-6 or5 556 4 Ss a Jan. 11, 1893 
Oe Kihin ca Mencia Near we ase Pe) eR WIESE ogee de we Sogn cs Jan. 16, 1893 
OA sip saath eee aoe De) AURW OSS S 6 orsin de a oaha.ae Jan. 16, 1893 
BO aia eats vee Je ds: Carterici.335.4424.05 0008 Jan. 18, 1893 


And a survey in the name of Thomas K. Wheeler, and a survey in the 
name of T. P. Drake, and a survey in the name of D. E. Neville, sold 
to Henry P. Haldeman on January 9, 1893. 

And said purchasers were not then and there actual settlers on said sec- 
tions sold to them respectively, as said W. L. McGaughey then and there 
well knew. . 

Article 12. That said W. L. McGaughey, Commissioner of the G‘en- 
eral Land Office of the State of Texas, unmindful of the duties of his 
office, and in violation of his oath of office, did on the several dates here- 
inafter mentioned, in the county of Travis, and in the State of Texas, as 
such Commissioner of the General Land Office, unlawfully, knowingly 
and in violation of the laws of the State regulating the sale of the public 
free school lands of the State, erroneously offer for sale as sections of pub- 
lic free school land isolated and detached from other public lands, and 
did sell the same to others than actual settlers thereon, certain sections 
of public free school land situated in Liberty county, Texas, which were 
not then and there under the law isolated and detached from other public 
lands, and were not subject to sale to others than actual settlers, but 
were then and there reserved by law for sale to actual settlers only, all 
of which was then and there well known to said W. L. McGaughey, Com- 
missioner of the General Land Office aforesaid. 

Said several sections of land so offered for sale and sold as aforesaid, 
and the dates of the sales and the names of the purchasers of the several 
sections are as follows, to-wit: 

Certain sections in the block of surveys in the name of the Houston 
and Texas Central Railway Company to-wit: 


No. of sec. Name of purchaser. Date of sale. 
| eae ee ee De BOaZ sence tata 6 State ees Jan. 20, 1893 

, ee ee ee eer E. Friedenhause............... Jan. 28, 1893 

De eteis ate waste aaa es E. Friedenhause............... Jan. 238, 1893 

DO pveers 2 anaes she eee EK. Friedenhause............... Jan. 23, 1893 
DS ovatecaras. Bohra Gow Bare E. Friedenhause............+.. Jan. 23, 1893 

Oisicte avis toate eatevens Dy, AGIAN Ce 2 5.505 aos ee ha eds Jan. 30, 1893 

1 Oe ares rare W. FE. SIMMONS» 6 v0 tenses Jan. 19, 1893 
Wedd 2 iswaieecoees BoM. Carr) ics cmweddeeacapeveieis ars Jan. 23, 1893 


I ig pha s wttechch Sarto are Be MM. Carrol 464.43..5hes cae Jan. 23, 1893 
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No. of sec. Name of purchaser. Date of sale. 
LOS weed awed ahoeds Je. Tj Collette cis oae ed oe 888 SR Jan. 26, 1893 
4 0 are ean aera arene J. H. Collett... ... 0.0... c eee Jan. 26, 1893 


And certain surveys in blocks of land surveyed in the name of the 
Texas and New Orleans Railway Company for said free school fund, 
to-wit: 


No. of sec. Name of purchaser. Date of sale. 
LG Sack os arivet oe Rese A. Schwartz...........ccceeee Jan. 11, 1898 
OU ta seanamets Ay Schwartz.c cs <civesenca44Ges Jan. 11, 18938 
OL s aaeeate ose ere P. J. Lawless........ een aces Jan. 16, 1898 
a a eae Pi. 0s Lawless s.o-0iv ako ss oe traces Jan. 16, 1893 
DOs Se ee-e ales J 6 Caters cst a ekere hans Jan. 18, 1893 


And a survey in the name of Thomas K. Wheeler, and a survey in the 
name of T. P. Drake, and a survey in the name of D. E. Neville, sold 
to Henry P. Haldeman on the 9th day of January, 1893. 

And said purchasers were not then and there actual settlers on said 
sections sold to them respectively, as said W. L. McGaughey then and 
there well knew. 

Article 13. That W. L. McGaughey, Commissioner of the General 
Land Office of the State of Texas, unmindful of the duties of his office, 
and in violation of his oath of office, did, on the 9th day of January, 
1893, and up to and including the 23d day of January, 1893, in the 
county of Travis, and State of Texas, as Commissioner of the General 
Land Office, unlawfully, and knowingly, and by gross negligence, offer 
for sale and sell at the price of $2 per acre said sections of public free 
school lands situated in Liberty county and described in articles 9 to 12 
inclusive, which descriptions are here referred to and made a part hereof, 
which said price was greatly below the worth of said lands, the said sec- 
tions each being then and there worth the sum of $5 per acre, as said W. 
L. McGaughey then and there well knew. 

Article 14. That said W. L. McGaughey, Commissioner of the Gen- 
eral Land Office of the State of Texas, unmindful of the duties of his 
office, and in violation of his oath of office, did, on the 9th day of Jan- 
uary, 1893, and up to and including the 23d day of January, 1893, un- 
lawfully and knowingly offer for sale and sell as sections isolated and 
detached from other public lands, the following sections of public free 
school lands situated in Liberty county, Texas, to-wit: 

Sections 4, 6, 8, 10, 12, 14, 16, 18, 20, and 24, in the block of lands 
surveyed for the public free school fund in the name of the Houston and 
Texas Central Railway Company, and sections 16, 80, 32, 34, and 36, in 
the blocks of land surveyed in the name of the Texas and New Orleans 
Railway company, and a tract surveyed for the public free school fund 
in the name of THomas K. Wheeler, which said sections of the public 
free school lands were not then and there under the law subject to sale 
to others than actual settlers, as W. L. McGaughey then and there well 
knew, but were reserved for sale to actual settlers only. And the said 
W. L. McGaughey was then and there as aforesaid, guilty of misconduct 
in office, and of a willful and palpable violation of the laws of the State 
of Texas. ) 

Article 15. That W. L. McGaughey, Commissioner of the General 
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Land Office of the State of Texas, unmindful of the high duties of his 
Office, and in violation of his oath of office,in the county of Travis, State 
of Texas, did, on the 9th day of January, 1893, unlawfully and corruptly 
collude with David Boaz, E. Friedenhaus, and others for the unlawful 
purpose of enabling and permitting said persons aforesaid to purchase the 
said sections of public free school lands in Liberty county, described in 
the foregoing articles in this exhibit, to which reference for description is 
here made, in violation of the spirit and the intent of the law, at greatly 
less than their value, and to give them unfair advantage over the citizens 
of the State, and especially over the citizens residing in the vicinity of 
said lands, and did then and there in furtherance of said unlawful pur- 
pose aforesaid, price said lands to said persons as detached and isolated 
from other public lands, when in truth and in fact the same were not so 
detached and isolated, as said W. L. McGaughey then and there well 
knew; and did then and there, without first giving the notice to the 
county clerk of Liberty county, as required by law, price said lands at 
the price of $2 per acre, and did then and there offer the same for sale to 
said persons aforesaid, and did then and there immediately sell the same 
to said persons aforesaid at said price, when in truth and in fact same 
were worth the sum of $5 per acre per section, and when in truth and:in 
fact other parties, and especially persons residing in the vicinity of said 
lands who desired an opportunity to purchase the same, when the same 
should be offered for sale, were deprived of any opportunity to apply for 
the purchase thereof. as said W. L. McGaughey then and there well knew. 

Article 16. That W. L. McGaughey, Commissioner of the General Land 
Office of the State of Texas, unmindful of the duties of his office, and in 
violation of his oath of office, did, on the 9th day of January, 1893, up 
to and including the 23d day of January, 1893, in the county of Travis, 
willfully, illegally, and obstinately fail and refuse to call upon the At- 
torney General for advice upon the question as to whether or not the 
sections of public free school lands situated in Liberty county and de- 
scribed in the foregoing articles of this exhibit, to which reference is here 
made, were detached and isolated from other public lands within the 
meaning of the law regulating the sale of school lands, and upon the 
question as to whether or not said sections of land aforesaid were, under 
the law as aforesaid subject to sale to other than actual settlers; that said 
questions, and each of them, then and there involving the construction 


' 


to be given to section 22 of chapter 99 of the acts of the Twentieth Leg- . 


islature, as amended by chapter 56 of the acts of the Twenty-first Legis- 
lature of the State of Texas, and the meaning of said section and of said 
entire act as amended as aforesaid being then and there a matter of doubt 
in the mind of W. L. McGaughey, as such Commissioner aforesaid, with 
respect to the subjects mentioned in said questions and in each of them, 
and it being then and there the duty of said W. L. McGaughey under 
the law, and especially under the act aforesaid, to call upon the Attorney 
General for his advice in respect to the meaning of said section as afore- 
said, and of said act, and the said W. L. McGaughey did, as aforesaid, 
willfully, illegally, negligently, and obstinately refuse to call upon said 
Attorney General for his advice as aforesaid, and did then and there, ig- 
norantly and willfully, grossly misconstrue said section of said act in 
this, that he did then and there construe said sections of public free school 
lands to be detached and isolated from other public lands under said sec- 
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tion; and in this, that he did then and there construe that said sections 
of land were, under said section of said act, subject to sale to others*than 
actual settlers, when in truth and in fact said sections were not isolated 
and detached from other public lands within the meaning of said law, 
and when, in truth and in fact, said lands were not subject under the law 
to sale to others than actual settlers, all of which said W. L. McGaughey | 
then and there might have known had he so called upon said Attorney 
General for his advice as aforesaid, as he was bound to do under said 
law; and by reason of said omissions to perform his duty as aforesaid, 
said lands were sold in violation of the law by said W. L. McGaughey, 
as charged in the foregoing articles of this exhibit, to which reference is 
here made. And so the said W, L. McGaughey was then and there 
guilty of misfeasance in office in failing to perform his duty as required 
in said law as aforesaid. 

Article 17. That W. L. McGaughey, Commissioner of the General 
Land Office of the State of Texas, being then and there charged by law 
with the custody and control of the General Land Office and the books, 
papers and archives thereof, did then and there, on the 1st day of Janu- 
ary, A. D. 1892, and continuously thereafter up to this time, in viola- 
tion of the duties of his office and the laws of the State regulating the 
examination of papers and files of said office, in the county of Travis, 
State of Texas, knowingly, willfully and negligently permit any and all 
persons not employed in said office desiring so to do to examine the 
papers and files and archives of said General Land Office, without first 
having obtained his written consent, or the written. consent of the chief 
clerk of said office so to do, and without first having obtained an order 
for the detail of a clerk of said office to be present and superintend such |. 
examination, and in the manner and form as aforesaid the said W. L. 
McGaughey as such Commissioner as aforesaid, did then and there habit- 
ually and constantly violate article 3804 of the Revised Civil Statutes of 
the State of Texas, governing the examination of papers, records and 
files of the General Land Office. 

Article 18. That W. L. McGaughey, Commissioner of the General 
Land Office of the State of Texas, being then and there charged by law 
with the custody and safe keeping of the General Land Office and of the 
papers, records, files and other archives thereof, unmindful of the high 
duties of his office and in violation of his oath of office, and of the laws 
of the State and the rules and regulations of the General Land Office, did 
then and there, on the Ist day of January, A. D. 1892, and continuously 
up to and including the Ist day of March, A. D. 1893, in the county of 
Travis, State of Texas, knowingly, willfully, negligently permit persons 
not employes of said office to-wit, H. S. Schmidt, Williams and War- 
ren, whose Christian names are to the House of Representatives unknown, 
and many other persons whose names are to the House of Representatives 
unknown, to remain in said office and to examine the papers and archives 
after office hours and after the General Land Office had been closed for 
the day, and without having first obtained the written consent of himself 
and of the chief clerk of said office so to do, and without first having ob- 
tained an order for the detail of a clerk to be present and superintend the 
examination, and without having any clerk in said office present to sup- 
, erintend such examination, and did then and there as aforesaid permit 
such persons as aforesaid to have full and unrestricted access to the papers, | 
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files and other archives of said office, all of which was contrary to the 
laws of the State, and in gross violation of the duties of his office. 

Article 19. That said W. L. McGaughey, Commissioner of the General 
Land Office of the State of Texas, unmindful of his duties as such Com- 
missioner, did, on or about the 10th day of October, 1891, in the county 
of Travis in the State of Texas, violate the laws of the State of Texas 
and his oath of office, in this: ‘That on or about the 25th day of August, 
1888, one Joseph Funk applied to the Commissioner of the General Land 
Office for the lease of certain public free school lands situated in the 
counties, as now constituted, of Tom Green and Irion, as follows: 

In the county of Tom Green sections Nos. 74, 90, and 108, certificate 
Nos. 41-4158, 41-5096, and 41-5105 respectively, original grantee Hous- 
ton and Texas Central {Railroad Company. 

In the county of Irion sections Nos. 58 and 70, certificates Nos. 41-5080 
and 41-5086 respectively, original grantee Houston and Texas Central 
Railroad Company. 

That on or about the 4th day of September, 1888, the said lands were 
duly and legally awarded to him for a period of three years; that said 
Joseph Funk complied with all the requirements of the law and said lease 
remained in full force and effect until, to-wit, the 4th day of September, 
A. D. 1891, and that at the termination of said lease the said lands 
as herein described were then and there subject to further lease; and the 
said Joseph Funk, prior to the termination of said lease, to-wit, on the 
24th day of July, 1891, made out in due and legal form an application 
to lease for himself for another term the lands hereinbefore described, 
and the said application was duly received and filed in said Land Office 
on, to-wit, the 27th day of July, 1891, and the said W. L. McGaughey, 
in disregard of the rights of said Joseph Funk under the law to have the 
refusal of the lease of said lands herein described, which he, the said 
Joseph Funk, had theretofore been leasing, and with full knowledge of 
all the facts as herein charged, did willfully and unlawfully fail and re- 
fuse to execute to the said Joseph Funk a lease of the said lands herein 
described, whereby the said W. L. McGaughey was then and there guilty 
of gross misconduct in office, and of a willful and palpable violation of 
the laws of the State of Texas. 

Article 20. That said W. L. McGaughey, Commissioner of the General 
Land Office of the State of Texas, unmindful of the duties of his office 
and of his oath of office, did on or about the 10th day of October, 1891, 
in the county of Travis and State of Texas, as Commissioner of the Gen- 
eral Land Office, willfully and in violation of the laws of the State of 
Texas relating to the sale and lease of the public free school lands, make 
and execute to one Charles Schauer a lease to certain public free school 
lands situated in the counties of Tom Green and Irion, as follows: 

In the county of Tom Green: Sections Nos. 74, 90, and 108, certificates 
Nos. 41-4158, 41-5096, and 41-5105, respectively, original grantee Hous- 
ton and Texas Central Railroad Company. 

In the county of Irion: Sections Nos. 58 and 70, certificates Nos. 
41-5080 and 41-5086, respectively, original grantee Houston and Texas 
Central Railroad Company. 

When said lands, as above described, at the time the application of the 
said Charles Schauer for the lease thereof was made, were held by one Jo- 
seph Funk, under lease No. 1170, said lease beginning on or about the 
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4th day of September, 1888, and continuing in full force and effect until 
about the 4th day of September, 1891, and when in fact the said Joseph 
Funk, the said lands as herein described being subject to further lease, 
before the expiration of his former lease, as above referred tu, and before 
the application of the said Charles Schauer was made for the lease thereof, 
had filed with the said W. L. McGaughey an application to again lease 
said lands, and when under the law the said Joseph Funk was then and 
there entitled to have said lease contract for said lands awarded to him, 
and when under the law the said Charles Schauer was not then and there 
entitled to have said contract awarded to him, the said Charles Schauer, 
and the said W. L. McGaughey then and there had full knowledge of all 
the facts as herein charged, and the said W. L. McGaughey was then and 
there guilty of gross misconduct in office, and a willful and palpable vio- 
lation of the laws of the State of Texas. 

Article 21. That said W. L. McGaughey, Commissioner of the Gen- 
eral Land Office of the State of Texas, unmindful of the duties of the 
office and of his oath of office, and in gross violation of the regulations 
of the said Land Office, and of the laws of the State of Texas relating to 
the lease and sale of the public free school lands, did, in the county of 
Travis and State of Texas, on, to-wit, the lst day of November, A. D. 
1892, and on divers days thereafter, up to and including the 10th day of 
January, 1893, unlawfully and improperly cancel the valuation thereto- 
fore lawfully placed upon the timber upon certain public free school lands, 
to-wit, the timber upon 


Sec. No. Certificate No. Original grantee. 
Oates eels eases DOO Sarena viet eee aes H. & T. C. Ry. Co 
| en ar ae ere ee ae CLL: wapes towns eens es H. & T. C. Ry. Co. 
DOus ak aoe aww tag wuss ZO LOU Sek ome G ewes H. & T. C. Ry. Co. 


All of said lands being situated in Newton county, Texas, and did then 
and there improperly, and in violation of the laws of the State, reprice 
and revalue the timber growing upon said lands upon the statement and 
representation, and at the instance and request of one E. I. Kellie, who 
was not then and there an agent the State of Texas, but he, the said E. 
I. Kellie, was then and there in the service and employ of parties other 
than the State of Texas, all of which the said W. L. McGaughey then and 
there well knew, whereby the said W. L. McGaughey was guilty of gross 
misconduct in office, and of a willful and palpable violation of the laws 
of the State of Texas. 

Article 22. That said W. L. McGaughey, Commissioner of the Gen- 
eral Land Office of the State of Texas, unmindful of the duties of his 
office and of his oath of office, and in gross violation of the regulations of 
the said Land Office and of the laws of the State of Texas relating to the 
sale and lease of the public free school lands, did, in the county of Travis 
and State of Texas, on, to-wit, the 20th day of January, 1893, and on 
divers days thereafter, up to and including the 20th day of March, 1893, 
unlawfully and improperly cancel, the valuation theretofore lawfully placed 
upon the timber upon certain public free school lands, to-wit, the tim- 
ber upon 


Section. Certificate No. Original grantee. 
DO sao Gaon Sowa esha DA Dis aru ke Baraca dk eck Share H. & T. C. Ry. Co 
D2 wuciralasee Osa Games DAD sncrereGaee-m are e see H. & T. C. Ry. Co 


Xxvill Proceeptncs oF THE Hich Court or IMPEACHMENT. 


Section. Certificate No. Original grantee. 
604.5 schuteaie siesta B20 ord ne aie ord aes erates H. & T. C. Ry. Co 
OSes eds h eet el Se KiqOOU cheree nds Ssewhe wierers H. & T. C. Ry. Co 

LLG tics teetawee hota < 201220 oi oss Reel eae H. & T. C. Ry. Co 


All of said lands being situated in Jasper county, Texas, and did then 
and there improperly and in violation of the laws of the State, reprice 
and revalue the timber growing upon said lands, upon the statement and 
representation and at the instance and request of one E. bL. Kellie, who 
was not then and there an agent of the State of Texas, but he, the said 
K. I. Kellie, was then and there acting in the service and employ of 
persons other than the State of Texas, all of which the said W. L. Mc- 
Gaughey then and there well knew, whereby the said W. L. McGaughey 
was then and there guilty of gross misconduct in office, and of a willful 
and palable violation of the laws of the State of Texas. 

Article 28. That the said W. L. McGaughey, Commissioner of the 
General Land Office, did, in Travis county, Texas, on or. about the Ist 
day of July, 1891, make a false memorandum and instrument in writing, 
and file the same in the General Land Office of the State of Texas on or 
about said last date, said memorandum and instrument in words and fig- 
ures substantially as follows, to-wit: ‘‘ Paid till October 15, 1891.’’ That 
said writing purported to be a memorandum reciting the purported fact 
that in the matter of certain public lands of the State of Texas that had 
been leased to B. H. & J. W. Snyder, that the lease price due the State 
of Texas had been paid till October 15, 1891, when in truth and fact the 
lease price had not been paid till October 15, 1891, but only to about the 
date of July 16, 1890; and the said W. L. McGaughey knew that said 
lease price had not been paid on said land till October 15, 1891, but dis- 
regarding the duties of his office, and in violation of the laws of the State 
of Texas, with intent to defraud the State of Texas out of money due for 
the lease of said land, he did, as aforesaid, make said false memorandum 
and instrument in writing and file fhe same in the General Land Office of 
the State of Texas, and permit the same to remain on file in the General 
Land Office. 

Whereby, in view of the premises, the House of Representatives of the 
State of Texas do say and charge, that the said W. L. McGaughey, Com- 
missioner of the General Land Office, in the manner and by the means 
aforesaid, and at the time aforesaid, did commit and ‘was guilty of the 
high crime and misdemeanor, and malfeasance in office, and did thereby 
render himself unworthy, and no longer fit to exercise the duties incum- 
bent upon the Commissioner of the General Land Office of the State of 
Texas. 

Article 24. That the said W. L. McGaughey, Commissioner of the Gen- 
eral Land Office of the State of Texas, unmindful of his oath of office, and 
in violation thereof and of the laws of the State of Texas, did permit D. H. 
and J. W. Snyder to retain possession of certain public free school lands 
after their lease on said lands had expired, and without authority of law 
extended the time in which the said D. H. and J. W. Snyder might pay 
such rental from July 16, 1890, till October 15, 1891, and permitted said 
D. H. and J. W. Snyder to retain possession of said lands without paying 
said rental, thereby defrauding the State of Texas out of said rental; 
whereby, in view of the premises, the House of Representatives of the 
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State of Texas do say, and charge, that the said W. L. McGaughey, Com- 
missioner Of the General Land Office, in the manner and by the means 
aforesaid, and at the time aforesaid, did commit and was guilty of a high 
crime and misdemeanor, and malfeasance in office, and did thereby ren- 
der himself unworthy, and no longer fit to exercise the duties incumbent 
upon the Commissioner of the General Land Office of the State of Texas. 

Article 25. That the said W. L. McGaughey, Commissioner of the Gen- 
eral Land Office, did, in Travis county, Texas, on or about the 24th day 
of March, 1893, fraudulently attempt to procure from William Bramlette, 
chief clerk of the General Land Office, a false certificate in writing to a 
certain map of Liberty county, Texas, said certificate in words and fig- 
ures substantially to-wit: 

I, William Bramlette, chief clerk of the General Land Office, hereby 
certify that the sections marked ‘‘ blue’’ on this map were, when sold, 
detached and isolated from other unappropriated public lands. 

Given under my hand and seal of the General Land Office of the State 
of Texas, March 24, 1893. 

That said map referred to in said certificate was a map of Liberty 
county, Texas, and the sections referred to in said certificate as marked 
‘¢blue’’ were not detached and isolated from other unappropriated pub- 
lic lands, and the said W. L. McGaughey well knew that said sections 
were not detached and isolated, as stated in said certificate as shown on 
said map, but the said W. L. McGaughey did then and there as afore- 
said falsely pretend to and attempt to -fraudulently induce the said 
William Bramlette to sign said certificate, and the said W. L. McGaughey 
did then and there know that said certificate was a false certificate at the 
time and in the manner aforesaid. 

Whereby, in view of the premises, the House of Representatives of 
the State of Texas do say and charge the said W. L. McGaughey, Com- 
missioner of the General Land Office, in the manner and by the means 
aforesaid, and at the time aforesaid, did commit and was guilty of the 
high crime and misdemeanor and malfeasance in office, and did hereby 
render himself uaworthy and no longer fit to exercise the duties incum- 
bent upon the Commissioner of the General Land Office of the State of 
Texas. 

And the House of Representatives, by protestation, saving to them- 
selves the liberty of exhibiting at any time hereafter any future articles 
or other accusations or impeachments against the said W. L. McGaughey, 
and also of replying to his answer which he shall make under the said 
articles or any of them, and of offering proof to all and every one of 
the aforesaid articles, and to all and every other article, impeachment, or 
accusation which shall be exhibited by them or the case shall require, to 
demand that the said W. L. McGaughey may be put to answer said 
crimes and misdemeanors, and that such proceedings, examination, trials, 
and judgment thereupon had and given as are agreeable to law and 

justice. 

RULES OF THE SENATE SITTING AS A HIGH COURT OF IMPEACHMENT. 

The committee appointed by the President of the Senate, sitting as a 
eourt of impeachment, to prepare and submit rules for the government 


of the High Court of Impeachment, do most respectfully submit the fol- 
lowing: 
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A writ of summons shall be issued to the accused, reciting the articles 
of impeachment, and notifying him to appear before the Senate at a day 
and place to be fixed by the Senate, which writ shall be substantially in 
the following form: | 


The State of Texas to W. L. McGaughey, Greeting: 


Whereas, The House of Representatives of the State of Texas did on 
the 17th day of April, A. D. 1893, exhibit to the Senate articles of im- 
peachment against you, the ssid W. L. McGaughey, in words following 
(here insert the articles), and did demand that you, the said W. L. Mc- 
Gaughey, should be put to answer the accusations as set forth in said ar- 
ticles, and that such proceedings, examinations, trials, and judgments 
might be thereupon had as are agreeable to law and justice, you, the said 
W. L. McGaughey, are therefore hereby summoned to be and appear be- 
fore the Senate of the State of Texas, sitting as a court of impeachment, 
at their chamber in Austin, on the —— day of , 1893, then and 
there to answer to the said articles of impeachment, and then and there 
of abide by, obey, and perform such orders and judgments as the Senate 
to the State of Texas, sitting as aforesaid, shall make in the premises, ac- 
cording to the Constitution and laws of the State of Texas. Herein fail 
not. 

Witness, , Lieutenant Governor of the State of Texas, 
and President of the Senate thereof, and of the Court of Impeachment, 
at Austin, this day of 1893. 


e ? 


Attest: —————-, Secretary. 

Which summons shall be signed by the presiding officer and attested by 
the secretary of said court, and shall be served by the sergeant-at-arms 
of the court of impeachment, or by such other person as the said court 
may specially appoint for that purpose, who shall serve the same pursu- 
ant the directions given in the form next following: 

2. A precept shall be endorsed on said writ of summons substantially 
in the following form: 

The State of Texas. 

The State of Texas to C. H. Allen, Greeting: 


You are hereby commanded to deliver and leave with W. L. McGaughey, 
if to be found, a true and attested copy of the within writ of summons, 
together with a copy of this precept, showing him both, or in case he can 
not with convenience be found, yon are to leave true and attested copies 
of said summons and precept at his usual place of residence, and which- 
soever way you perform the service let it be done at least ——-——— days 
before the appearance day mentioned in said writ or summons. Herein 
fail not, and make return of this writ of summons and precept, with your 
proceedings thereon endorsed, on or before the appearance day mentioned 
in said writ or summons. 

Witness, ————_—_——, Lieutenant Governor of the State of Texas and 
President of the Senate thereof and of said Court of Impeachment. 

Attest: 

—_—___—_——_, Secretary. 

Which precept shall be signed by the presiding officer and attested by 
the secretary of said court. 

Subpoenas shall be issued by the secretary of said court upon the appli- 
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cation of the managers of the impeachment or of the party impeached, or 
of his counsel, returnable at such time as may be fixed in said subpoena. 
Such subpeena shall be substantially in the following form: 

The State of Texas. 
The State of Texas to ——__——, Greeting: 

You and each of you are hereby commanded to appear before the Sen- 
ate of the State of Texas, sitting as a court of impeachment, on 
day of ———_—_—_—_, 1893, at the Senate chamber in the city of Austin, 
then and there to testify your knowledge in the cause which is before the 
court, in which the House of Representatives have impeached W. L. Mc- 
Gaughey. Herein fail not. 

Witness, Lieutenant Governor of the State of Texas and the Presi- 
dent of the Senate thereof and of the Court of Impeachment, at the ys of 
Austin, this day of , A. D. 1893. 

Attest: 


, Secretary. 
The form of direction for the service of the subpoenas shall be as follows: 


To the Sergeant-at-Arms of the Court of Impeachment or any of his As- 
sistants : 
You are hereby commanded to serve and return the within subpoena 
according to law. Dated at the city of saul this day of ; 
A. D. 1893. 


Seureiney of Said Court. 


Your committee further recommend that Thursday, April 20, at 10 
o’clock a. m., be fixed as the date for the respondent to make answer to: 
the charges of impeachment. Your committee further recommend that. 
the Secretary of the Senate be instructed to inform the Governor of 
Texas that the House of Representatives, through its managers, on April 
17, 1893, has filed with the Senate articles of impeachment in the name 
of the State of Texas, against W. L. McGaughey. We further recom- 
mend that the Sergeant-at-Arms and Assistant Sergeant-at-Arms of the 
Senate be sworn in as the Sergeant-at-Arms and Assistant Sergeant-at- 
Arms of the said court, and that the Secretary and Assistant Secretary of 
the Senate and R. W. Holbrook be sworn in as clerks and assistant of the 
said court of impeachment. 

Your committee will make further report from time to time. 

LEwIs, 
CRANFORD, 
McComs. 


Resolved, 1. That at 10 o’clock a. m. on this, the 20th day of §April, 
1893, the Senate do resolve itself into a court of impeachment for the 
purpose of receiving the appearance or answer, or both, of the Hon. W. 
L. McGaughey, Commissioner of the General Land Office of the State of 
Texas, against whom articles of impeachment have been preferred. 

2. At the hour last above named, the said W. L. McGaughey may, in 
person or by counsel, or both, appear in said court and file answer to the 
said articles of impeachment against him; and the manner of his appear- 
ance shall be fully recorded by the secretary of the court of impeach- 
ment. 
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8. If the respondent shall fail to appear, after having been served, 
etc., or appearing, shall fail to file his answer to such articles of impeach- 
ment, the said trial shall proceed. nevertheless as upon a plea of not 
guilty. 

4. The respondent and his counsel and the managers appointed by the 
House, shall be conducted to seats, by the sergeant-at-arms, near the 
president’s chair, when their appearance shall have been announced by 
the doorkeeper. 

5. If the respondent appear and announce not ready to file his answer, 
and shall ask further time so to do, the question shall be put to the court 
on motion of some member thereof, and determined by a majority vote 
of said court. If he shall appear and file his answer, then the court shall 
adjourn until 8 o’clock this afternoon, at which time the special com- 
mittee on procedure shall report a rule fixing the time that the managers 
on the part of the House of Representatives shall file their replication, 
fixing a day to hear demurrers and to appoint a time when the trial of 
said W. L. McGaughey shall begin. 

CRANFORD, for Committee. 


RULES OF PROCEDURE AND PRACTICE IN THE TRIAL OF W. L. M GAUGHEY, 
, COMMISSIONER, ETC. 


Rule 1. The Senate, having resolved itself into a high court of im- 
peachment, and the managers on the part of the House of Representatives 
and the respondent having both announced ready for trial, shall proceed 
to the consideration of the articles of impeachment, and shall continue in 
session from day to day (Sundays excepted) after the trial shall com- 
mence, unless otherwise ordered by the Senate, until final judgment shall 
be rendered, and so much longer as may, in its judgment, be needful. 

Rule 2. The presiding officer shall have power to make and issue, by 
himself or the Secretary of the Senate, all orders, mandates, writs, pro- 
cess and precepts authorized by these rules or by the Senate, and to make 
and enforce such regulations and orders in the premises as the Senate may 
authorize or provide. . 

Rule 3. The Senate shall have power to compel the attendance of wit- 
nesses, to enforce obedience to its orders, mandates, writs, process, pre- 
cepts and judgments, to preserve order, and to punish in a summary way 
contempt of and disobedience to its authority, orders, mandates, writs, 
process, precepts and judgments, and to make all lawful orders, rules and 
regulations which it may deem essential or conducive to the ends of 
justice, and to this end may, in the first instance, upon the application of 
either party, cause attachments to be issued for witness to any court within 
this State. And the sergeant-at-arms, under the direction of the Senate, 
or the presiding officer thereof, may employ such aid and assistance as 
may be necessary to enforce, execute and carry into effect the lawful or- 
ders, mandates, writs, process and precepts of the Senate. 

Rule 4. The presiding officer of the Senate shall direct all necessary 
preparations in the Senate chamber, and the presiding officer, on the trial, 
shall direct all the forms of proceedings, and all forms during the trial 
not otherwise provided for. 

Rule 5. The presiding officer, on the trial, may rule on all questions 
of evidence, and incidental questions, observing the established rules of 
evidence in this State, as near as applicable, which ruling shall stand as 
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the judgment of the court, unless some member thereof shall ask that a 
formal vote be taken thereon, in which case it shall be submitted to the 
court for decision; or he may, at his option, in the first instance, submit 
any such question to a vote of the court. Upon all such questions the 
vote shall be without a division, unless the yeas and nays be demanded 
by three members of the court, when the same shall be taken. 

Rule 6. Counsel for the respondent, and the managers upon the part 
of the House shall be admitted to appear and be heard upon the questions 
arising upon the trial of said cause: Provided, that all preliminary or in- 
terlocutory questions, and all motions, shall be argued for not exceeding 
thirty minutes on each side, unless the court shall, by order, extend the 
time. 

Rule 7. All motions made by the parties or their counsel shall be ad- 
dressed to the presiding officer, and if he or any Senator shall require it, 
they shall be committed to writing, and read at the secretary’s desk. 

Rule 8. Witnesses shall be examined by one person on behalf of the 
party producing them, and then cross examined by one person on the 
other side, and the party producing the witness may again examine him 
upon a new matter drawn out by the other party. 

Rule 9. If a Senator is called as a witness, he shall be sworn and give 
his testimony standing in his place. 

Rule 10. If a Senator wishes to ask a question to be put to a witness, 
or to offer any motion or order (except to adjourn), it shall be reduced 
to writing and put by the presiding officer. 

Rule 11. At all times while the Senate is sitting upon the trial the 
doors of the Senate shall be kept open, unless the court shall direct the 
doors to be closed while deliberating upon the decisions. 

Rule 12. All demurrers, exceptions, etc., shall first be heard and dis- 
posed of, and shall be decided and determined by a majority of the mem- 
bers of the court present. 

Rule 13. The party presenting the demurrers and exceptions shall be 
entitled to open and conclude the argument thereon, and not more than 
three persons [amended so as to read five] on each side shall make argu-_ 
ments (unless otherwise ordered by the Senate), and not more than three 
[amended so as to read six] hours shall be consumed by each side in such 
argument. 

Rule 14. After such demurrers shall have been presented and argued the 
court shall, after due deliberation and consultation, announce its decis- 
ions upon each and every demurrer and exception, and such questions 
and issues as shall be thereby eliminated shall not thereafter be consid- 
ered in the trial. 

Rule 15. If, after decisions upon demurrers and exceptions presented, 
there shall remain any issues to be tried, the trial shall proceed at once 
upon its merits, the burden of proof being upon the managers of the 
House of Representatives, who shall hold the affirmation and be entitled 
to open and conclude the testimony and argument in the case. 

Rule 16. All the orders and decisions shall be made and had by yeas 
and nays, which shall be entered on the records, and without debate, 
subject, however, to the operation of rule 5, except when the doors shall 
be closed for deliberation (or the court shall retire to its consultation 
room as the case may be),.and in that case no member shall speak more 
than once on one question, and for not, more than ten minutes on an in- 

B—Ct. Jour. 
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terlocutory question, and for not more than fifteen minutes on the final 
question, unless by consent of the Senate, to be had without debate; but 
a motion to adjourn may be decided without the yeas and nays, unless 
they be demanded by three members. The fifteen minutes herein allowed 
shall be for the whole deliberation on the final question, and not to the 
final question on each article of impeachment. 

Rule 17. The court may at any time, upon motion, without division 
and without debate, retire to its consultation room for deliberation, and 
shall, after such deliberation, return to the Senate chamber and announce 
its decision. 

Rule 18. On the final question, whether the impeachment is sustained, 
the yeas and nays shall be taken on each article of impeachment sepa- 
rately; and if the impeachment shall not upon any of the articles presented 
be sustained by the votes of two-thirds of the members present, a judg- 
ment of acquittal shall be entered; but if the person accused in such arti- 
cles of impeachment shall be convicted upon any of said articles by the 
votes of two-thirds of the members present, the court shall proceed to 
pronounce judgment, and certified copy of such judgment shall be de- 
posited in the office of the Secretary of State. 

Rule 19. If the Senate shall at any time fail to sit for the consideration 
of articles of impeachment, on the day or hour fixed therefor, the Senate 
may, by an order to be adopted without debate, fix a day and hour for 
resuming such consideration. 

Rule 20. When any question shall arise, and there shall be no sufficient 
rule prescribed herein, the rules and precedents in other cases of impeach- 
ment shall constitute the rule in this case. 


HIGH COURT OF IMPEACHMENT. 


10 o’clock, a. m., April 20, 1893. 


Court convened pursuant to resolution adopted, Lieutenant Governor 
Crane presiding. 

Quorum present. 

The House Committee appointed to conduct the prosecution was an- 
nounced and seated, as per resolution adopted this morning. 

Senators Douglass and Woods approached the President’s stand (they 
eae absent when the other senators were sworn) and took the following 
oath: 

‘* Do you solemnly swear that in all things appertaining to the trial of 
the impeachment of W. L. McGaughey, Commissioner of the General 
Land Office of the State of Texas, you will do impartial justice according 
to the law, so help you God.”’ 

Also, Assistant Secretary Wortham took the following oath: Do you 
solemnly swear that you will faithfully perform all the duties of secretary 
of the court of impeachment formed to try the proceedings pending against 
W. L. McGaughey, Land Commissioner, so help you God. 

Senator Imboden moved that a committee of three be appointed to 
notify Hon. W.L. McGaughey that the High Court of Impeachment was 
now in session. 

Carried. 
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The chair appointed Senators Imboden, Boren, and Lawhon. 

Hon. W. L. McGaughey and his counsel, to-wit, W. M. Walton, Henry 
W. Lightfoot, J. J. Faulk, and J. H. Henderson, were announced in court. 

At the suggestion of Senator Cranford, the resolution adopted by the 
Senate this morning (providing for receiving the appearance or answer) 
was read in the presence of the prosecution and defense. 

The respondent, IHlon. W. L. McGaughey, through his counsel, filed 
demurrer and answer to the articles of impeachment, and the same was 
read, as follows: 


DEMURRER AND ANSWER OF RESPONDENT. 


The State of Texas v.W. L. McGaughey.—In the Senate of the Twenty- 
third Legislature of the State of Texas, sitting as a high court of im- 
peachment. 

And now comes defendant, W. L. McGaughey, in his own proper per- 
son, and demurs generally: 

First. To the jurisdiction and power of this high court of impeachment 
under the Constitution and laws of the State of Texas to receive articles 
of impeachment against him; to cause him to appear before it and demur, 
plead, or answer to said articles of impeachment, or to any one or more 
of them, or to put him on trial, or to try him, or to render, or enter, or 
record any judgment against him, because he says that sections 1 and 2, 
article 15, of the Constitution, as do the laws of the State of Texas, fail 
to define any crimes or offenses for which an impeachment will lie; that 
said sections and article of the Constitution are not self-executing, but 
require legislation to put said sections of said article into operation. 

Second. He demurs to the several, each, and all of the articles of im- 
peachment presented against him in these impeachment proceedings, be- 
cause there is not contained in them, nor in any of them, any impeacha- 
ble matter under the Constitution and laws of the State of Texas; and 
because there is no treason, on bribery, no high crimes, and no misdemeanor 
therein alleged against him that are impeachable under the Constitution 
and laws of the State of ‘Texas; and because there is no matter or thing 
therein alleged against him evidencing corruption on his part in the ad- 
ministration of the business of the General Land Office of the State of 
Texas, and manifesting no act on his part, mala in se nor mala prohibita, 
that subjects him to impeachment under the Constitution and laws of the 
State of Texas; and of this he prays the judgment of the high court of 
impeachment. | 

[ Signed ] W. L. McGauGuey, 

3 In Propria Persona. 


And for special demurrer and exception to the several articles of im- 
peachment, seriatem, he, the defendant, presents the following: 

To articles 1 and 2: 

1. That they contain no impeachable matter or facts, nor charge any 
corruption or willful wrong. 

2. They allege matters transpiring prior to the commencement of de- 
fendant’s time of office, which, under the Constitution and laws of Texas, 
can not be matters on which ce base an impeachment of him and his re- 
moval from Office. 

To article 3: 
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1. The same as to articles 1 and 2 as above. 

2. Because it affirmatively appears on the face of said article 3 that 
the alleged sale to C. D. Dillon of sections of lands 16, section 24, section 
34, section 84, in block No. 2, Houston and Texas Central Railroad, 
Harris county, Texas, were made on the 14th of October, 1892, which 
was a day and time prior to the commencement of defendant's present 
term of office, and so far as said sales are concerned, they constitute no 
grounds for his impeachment and removal from the oflice he now holds. 

To article 4: 

1. The same as to article 3. 

2. And because the sale of lands to C. D. Dillon, sections 16, 24, 34, 
and 84, block 2, Houston and Texas Central Railroad Company, Harris 
county, and the sale of section 18 to J. I. Dillon, and section 64 to I. C. 
Stafford, and section 82 to P. M. Cuney, all in same block of land, are 
affirmatively alleged to have been made not later than the 23d day of 
October, 1892, which was a day and time prior to the commencement of 
defendant’s present term of office, and affords, under the Constitution 
and laws of the State of Texas, no grounds for his impeachment nor for 
his removal from the office he now holds after election thereto subsequent 
to the happening of the matters, things, acts, and facts alleged against 
him in said article 4. 

To articles 5 and 6: 

1. For all reasons stated to articles 1, 2, 3 and 4. 

To article 7: 

It contains no impeachable matter, especially when taken in connection 
with articles 1, 2, 3, 4, 5 and 6. 

To article 8: 

1. It contains no impeachable matter. The calling on the Attorney 
General for his opinion is a privilege and not a duty. 

2. The said article 3 affirmatively alleges that the true construction of 
the law was matter of doubt to the defendant. In such case it is his duty 
to construe the law to the best of his ability, fairly, honestly and con- 
scientiously under his oath of office. 

To articles 9, 10, 11, 12, 13 and 14: 

1. No impeachable matter alleged, no willful wrong charged, no cor- 
ruption averred. 

2. All that is alleged amounts to an erroneous construction of the law, 
with no evil, corrupt or personally advantageous object or purpose in 
view, inducive to make the erroneous construction. 

To article 15: 

1. Contains no impeachable matter under the Constitution and laws 
of the State of Texas. 

To article 16: , 

The same as applies to article 8. 

To articles 17, 18, 19, 20, 23 and 24: 

1. Alleges no impeachable matter. 

2. Contains general allegation of matters and things, acts and facts an- 
tedating the commencement of defendant’s present term of office, and to 
that extent affords no matter for his impeachment and removal from the 
office he now holds, the term of which commenced on the 8th day of No- 
vember, 1892. 

3. All such acts antedating his re-election were condoned by such re- 
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election, and now afford no cause for his impeachment and removal from 
the office he is now holding. 

To articles 21 and 22: 

1. Contains no impeachable matter. 

2. If he, defendant, believed it to the public interest to have the re- 
valuation made, charged againsthim, it was in his reasonable discretion 
to have it done. 

3. No corruption, no mala fides, no acts mala in se nor mala inhibita, 
are averred in the articles. 

Article 25: 

1. Noimpeachable matter alleged. 

2. No corruption, no mala fides, no acts mala in se nor mala prohibita 
are alleged. 

3. It is not averred how the false certificate was intended to be used, 
or could have been used to the prejudice, harm, or hurt of the State of 
Texas, or the people or any of the people of the State of Texas. 

Of all this, and all demurrers and exceptions, general and special, de- 
fendant prays the judgment of this High Court of Impeachment. 


(Signed) W. L. McGauguey, 
In propria persona. 
FAULK, 
HENDERSON, 
LIGHTFOOT, 
WALTON, 
Of counsel. 


The State of Texas v. W. L. McGaughey.—In the Senate of the Twenty- 
third Legislature, sitting as a High Court of Impeachment. 

And now comes the defendant and for answer says: 

In the matter of the charges presented by the House of Representatives 
of Texas to the Senate thereof, containing articles of impeachment of W. 
L. McGaughey, Commissioner of the General Land Office. 

The respondent, W. L. McGaughey, now comes in his own proper per- 
son as well as by attorneys, and says, in case his general and special de- 
murrers to the articles of impeachment or any part thereof be overruled, 
that he pleads not guilty to each and every charge therein contained, in 
the manner and form as alleged, and demands strict proof of the same; 
and in full reply and explanation of each and every charge therein con- 
tained which he is advised that it is material for him to answer, he states: 

First. Respondent was elected by the legally qualified voters of Texas 
Commissioner of the General Land Office of Texas on the 8th day of No- 
vember, 1892, and as such Commissioner duly qualified on the 21st day 
of January, 1893, by taking the constitutional oath and giving bond as 
required by law, and as such resumed the duties and responsibilities 
thereof, and this respondent prays now to answer each and every charge 
in said articles, beginning at article No. 1 and including article No. 16, 
as they all treat on the same subject. 

Second. Instead of being unmindful of the duties of his office, respond- 
ant says: That when he first went into office on the 21st day of January, 
1891, he found all of the sections of land mentioned in said article on the 
market to actual settlers, under the law, at not less than two dollars per 
acre. ‘That they had been on the market at said price since the act of the 
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Legislature approved in 1887, and classification thereunder. That dur- 
ing said time, up to December 14, 1892, only forty-four sections had been 
sold to actual settlers, and that of these about one-half of these sections 
had been forfeited to the State. That all of said lands were placed on 
the market to actual settlers under the acts of the Legislature, approved 
in 1874, at $1.50 per acre, and remained on the market at said price until 
1879, when they were placed at $1 per acre by an act of the Legislature, 
and remained on the market at this. price unsold till 1881, when by an 
act of the Legislature the price was raised to $2 per acre for watered sec- 
tions, and $1 per acre for unwatered sections, and by an act of the Legis- 
lature of 1883 this character of land was raised to $2 per acre; and under 
the acts of 1887 said lands were put at not less than $2 per acre for actual 
settlers, and was classified by a regular State agent, appointed for that 
purpose, whose report is now on file in the General Land Office, verifying 
this statement, which he alleges to be now, and was on the 16th of De- 
cember, 1892, and other dates of sales mentioned in said article, their full 
market value; and seeking to subserve the very best interest of the State, 
and the policy and intention of the law, he did sell said sections at $2 per 
acre, which he was authorized to do under the law. And instead of *‘ un- 
lawfully, knowingly, and in violation of the laws of the State,’’ selling 
said lands, he begs leave to reply to such imputations as follows: 

1. He was a member of the Legislature that passed the act of 1887, 
and tooK an active part in the passage of the laws; he heard it discussed 
and participated therein, as well also as the laws of 1889; that he under- 
stood at the time of the passage of the law that section 22 thereof was 
intended to be an innovation on the long established custom of selling 
the land mentioned therein to actual settlers only, but that section 22 
thereof authorized the sale to any person of all school, university, and 
asylum lands situated in any county in Texas organized prior to 1875, 
with three exceptions only: First, excepting the counties of El Paso, 
Pecos, and Presidio; second, except where it joins unappropriated land; 
and third, except to corporations. And believing in good faith that this 
was the construction that the Legislature intended should be placed upon 
it, and looking to the welfare and best interest of the State, he did sell 
said lands as aforesaid, and his acts and good faith he submits to your 
candid judgment and to the judgment of the people in whose name he is 
charged. 

As persuasive to the construction he placed upon said law, he states as 
follows: , 

The caption of the act of 1887 clearly draws a distinction between 
free school, university and asylum land and public lands of the State. 
Section 20 thereof clearly draws a distinction between public free school 
lands, university, and asylum lands and public lands. 

And respondent further says, that he was induced to believe, and still 
believes in good faith, that he acted within the legislative intent in mak- 
ing said sales under section 22 from another potent fact in this: His im- 
mediate predecessor, Hon. R. M. Hall, who was in office at the time said 
act of 1887 went into effect, placed upon the market under said section 
22 large blocks and bodies of land belonging to said school, university, 
and asylum funds lying and situated in about eighty counties in the State 
organized prior to 1875, and said blocks and bodies were similar in bulk 
and size to block as described in said act, and all of said lands so put on 
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the market not sold are still on the market. That the validity of said 
sales and the action of his said predecessor have never, so far as respond- 
ent is informed, been questioned, or his good faith impugned, as an ex- 
ample: He placed on the market about thirty sections, containing 640 
acres each, nearly all in a block, in McMullen county, and in the same 
way about 150 sections in Medina county, lying in blocks and not ad- 
joining any other public lands, and the balance of the lands in said 
seventy-eight counties are in almost a similar condition, which he will 
show by proofs at the proper time. And this construction is borne out 
by the further fact that these three counties of E] Paso, Pecos, and Pre- 
sidio contained the main bulk of the public lands, viz: El Paso county 
2,000,000 acres, Pecos county 17,920 acres, and Presidio county 232,240 
acres, thereby showing a legislative intent and necessity, as supposed by 
the Legislature, to exempt the school, university, and asylum lands 
therein situated for sale; and having his own personal knowledge of what 
the Legislature intended when they passed the law, and having before 
him the benefit of the unquestioned acts and precedence of his prede- 
cessor, as well as the law itself, then construed altogether, he, after giving 
the matter mature deliberation, did construe said section 22 so as to 
authorize him to make the sale as ‘* detached sections.’’ 

For nearly twenty years these lands had been on the market to actual 
settlers under the law; no notice was required to be given by any one 
who desired to settle on it, and it remained unsold, with no revenues de- 
rived from it to the school, university and asylum funds, and being 
reliably informed, and knowing by personal observation, that said lands 
were not fitted for agricultural purposes, and as such no one desired it, 
what other conclusion could your respondent come to than that the Legis- 
lature intended this very character of lands, situated as they are, to be 
placed on the market and sold as it was sold, thereby securing a great 
benefit to the people of Texas in the way of taxes, tinterest, and purchase 
money for same. And always mindful of his oath of office, and the 
weighty responsibility resting on him as a servant of the people, he sought 
in this instance in good faith, and for the present and future welfare of 
the people of Texas, to do a duty which he believed was beneficial to the 
people thereof. He might have been mistaken in the construction he 
placed upon the law, but he acted within the scope of a discretion given 
to him by the people and laws of the State, and he submits that his acts 
were for the best interest of the State, and not against the actual settlers. 

There being no doubt in his mind when the sales were made as to the 
proper construction of section 22, there was no necessity, as he supposed, 
for calling on the Attorney-General for advice. Of course, as a cowardly 
Officer, seeking to shirk responsibilities not only in this but almost in 
every case, he could call on the law oflicer of the State for advice what to 
do, thereby placing the responsibility of his office upon the Attorney- 
General, which in his opinion was never intended by the people. 

If this respondent has done wrong in the sale of those lands, it was an 
error committed in the light of the highest precedents, and resulted in 
great benefits to his constituency; he is more than willing to be held re- 
sponsible for the conduct of his office, and he does not seek to make his 
shield or armor of the Attorney-General, admitting at all times in cases 
of doubt his duty to call om him for advice. | 

He denies that said lands were sold at a price less than their value, but 
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avers that is within only a short time since it would bring the price for 
which it sold, and on this charge he will submit proof, if necessary, at 
the proper time. 

Having determined that these lands could be sold under section 22, he 
was not required by law to find out who the purchasers were, where they 
lived, their standing, occupation, or personnel, save to know that they 
were not corporations; and looking to the best interest of the people, he 
sold to any one who would buy on the terms fixed by law, without in- 
quiry save as above named. The notice, as required by section 6 of the 
acts of 1887 and 1889, was given literally by sending lists of the lands 
to be sold to the clerk of the county where the lands were located, and 
no lands were awarded or sales completed until said notice was given. 
As a servant of the people, he respectfully and most emphatically denies 
that he entered into any collusion or combination whatever with any of 
said purchasers. His office being public, belonging to the people and for 
their benefit, any one, without regard to standing or condition, can, on 
application, get any information he desires from the office, and your re- 
spondent seeks to serve all alike. If anything that pertains strictly to 
the office has been improperly communicated to the public by any employe, 
he knows nothing about it. 

Respondent denies that he has failed to comply with the requirements 
of article 3806, but that in truth and in fact he has complied with said 
law. The rule in the office is, first, any one desiring to examine any file, 

®or papers in the file, is required to make a written application therefor, 
stating whether and how he is interested in the papers, to the Commis- 
sioner or chief clerk; the Commissioner or chief clerk, as the case may 
be, endorses on the application an order to the file clerk to allow the 
party to examine the paper. 

The standing positive instructions to the file clerk are as follows: Be- 
fore delivering any file to any person, examine the file and ascertain the 
number and character of paper within the file, preserving the application 
or endorsements for receipt, and when the file is returned to examine 
critically and see that all the papers belonging to it are returned intact; 
which rule has been adhered to without exception, which works well and 
carries out the spirit and intent of the law. 

And the above rule applies not only to the file clerk, but to all depart- 
ments of the office. 

Respondent has in the employ of the State a sworn and salaried officer, 
viz., David Crockett, who is the night watchman, whose duty it is to re- 
main at and in the office all of the time after office hours. Respondent 
says he, as he had the legal right to do, gave his permission to N. S. 
Smidt and W. W. Williams to remain in the lease department and watch- 
man’s rooms of the office on several occasions after office hours. Said 
Williams was copying field notes for some of the recently organized coun- 
ties of the State, which said counties were anxious to get the field notes 
as soon as possible, otherwise land sales and other business in regard to 
the land therein would or might have been seriously affected. Said Smidt 
was copying leases, in order to find out when they expired, especially 
those adjoining the land of J. S. Dougherty, for whom he was working, 
and the office hours did not afford him the time to get them out as soon 
as he desired. 

Respondent knowing that they were honorable gentlemen, and that 
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they desired the information for a lawful purpose, he decided to permit 
both of these gentlemen to remain in the room and do their work under 
the surveilance of the night watchman. It is not true that they had any 
access whatever to the files of the office, papers or other archives thereof. 
No injury resulted or could reasonably have resulted therefrom. He 
says that under no circumstances would he have permitted them, or any 
on2 else, to remain in the office only in case they were under strict sur- 
veilance of a sworn Officer of the office. As to said Warren, he knew 
nothing except that said Smidt asked him to allow Warren to assist in 
proof reading his work, to which respondent consented, but this was to 
be done during office hours, and he has no recollection of consenting to 
allow him to remain there after office hours. The positive instructions 
of respondent were given to thé watchman not to allow any one in the 
office at said hours without respondent’s consent. Respondent very re- 
spectfully, but most emphatically, denies the charge that the above named 
parties had or were permitted ‘‘to full and unrestricted access to the 
papers, files, and other archives of the said office,’’ they being all in other 
rooms and compartments of the office, locked up, and ,even the night 
watchman did not know the combination, and had no access, and could 
not have any access whatever to them. 

In reply to the sections of said articles regarding the lease contracts of 
Messrs. Funk and Schauer in Tom Green county, respondent avers the 
following, to-wit: That prior to September, 1891, he was well aware 
of conflicting interests between said Funk and said Schauer, but did not 
comprehend fully the merits of the case till September, 1891, when he 
received from Messrs. Schauer Bros. a plot showing the position of the 
land they owned and leased from the State on the ground, and also the 
position of the five sections leased by said Funk, accompanied by the affli- 
davits of said Schauer, which will be at the proper time exhibited to your 
honorable body if found necessary. Long before said Funk’s lease ex- 
pired he and said Schauer Bros. both made application to have said five 
sections. As shown by the sketch, Schauer Bros. had enclosed in a square 
about forty sections, fourteen of which belonged to the school fund; that 
the enclosure was a good and substantial fence; that they owned a part 
of the balance of said sections, exact number not known to respondent; 
that they had made permanent and valuable improvements on the same, 
and actually lived and resided and made their homes on the land. 

They have two valuable dwelling houses on different sections of said 
land; have dug wells and evected valuable and costly wind mills on six 
different sections; that said lands are all dry grazing lands, and no water 
on them except that furnished by said Schauer’s wells. That Mr. Funk 
did not live on the land, and had made no kind of improvements on the 
same whatever, and the five sections formerly leased to him lie in differ- 
ent parts of said large tract of land, so that it is impossible to enclose the 
Schauer lands without also enclosing the sections desired by said Funk. 
That respondent is informed and believes that when he leased the land 
to Schauer, said Funk was a large stock owner and turned large herds of 
cattle into the Schauer pasture, and got the benefit of the water and other 
conveniences prepar oe at great expense by said Schauer, without contrib- 
uting anything. 

That these matters od conflicting interests were submitted to respond- 
ent on sworn statement of said Schauer Brothers on one side and the 
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open statement on the other by said Funk, and respondent undertook to 
adjust these equities between said parties just as he has done in many 
other similar cases, and as it was his duty to do. 

He wrote to said Funk that he would give him thirty days in which to 
be heard, and requested him to appear and meet the sworn statements of 
said Schauers or he would award the lease of said land to Schauers. The 
time passed and nothing was heard from said Funk till after the expira- 
tion of the time, and the lands were awarded to Schauers. 

Many considerations induced respondent to award said lease to said 
Schauer Brothers. Prominent, among others, were the facts that the State 
was receiving much more money as lease from said Schauers than from 
said Funk; said Schauers were actual settlers on the land, and had the 
same enclosed and improved by building houses, digging wells, putting 
up wind mills on the same, and all of this was near and adjacent to other 
school lands, and by building substantial improvements around and also 
around said school land, thereby developing the country and enhancing 
the value of the State’s land; besides, the injustice of compelling the 
said Schauers at their own expense to furnish stock water to said Funk. 

Respondent adjusted these equities, having in view at all times the 
best interest of the State as well as to do justice to the citizens. All of 
his acts were in good faith and prompted by the purest of motives, and 
nothing concealed. Similar cases are continually arising, and, with the 
lights before respondent. he always acts, knowing full well that he will 
be subjected to criticism by one side or the other. Respondent further 
avers that after said decision he wrote to Mr. Funk that in case he thought 
that he was wrong to refer the matter to the courts. Respondent knew 
neither party then, and does not know either one of them now, and had 
no personal interest in the same. 

To articles 21 and 22: 

In regard to classification of timber on school sections, respondent says: 
That while he has no positive recollection as to the details of this transac- 
tion, still he is willing to assume whatever legal responsibility is placed 
upon him, and from this standpoint says the timber on these lands was 
originally classified by a regular State agent, whose duty it was to make 
his report to the Land Office; this was done soon after the act of 1887 
went into effect, during the administration of his predecessor. After said 
return was made said classification was changed in said Land Office, rais- 
ing in most of the instances the value of the timber as fixed by the said 
agent, and the lands mentioned in said articles were included among a 
great many other tracts, and at this price they remained on the market 
for about five years unsold. That on the day mentioned in said article, 
on information received at the oftice of respondent, which was believed 
then, and which this respondent still believes to be reliable, he learned 
that the classification of the timber on the said sections was too high, and 
on this information the price was reduced to about what it was originally 
classified at; in some cases the same, and some a fraction less, but in no 
ease less than $3 per acre. ‘There were good reasons to induce the change 
in said classification. The said change was made upon reliable evidence, 
not only from the original State agent who at first classified the timber, 
but who is now the sworn county surveyor of Jasper county. This re- 
spondent has had many dealings through the office with Mr. E. I. Kellie, 
the party making the statement upon which he acted, and has always 
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found him not only competent, but trustworthy and honorable, and from 
his known integrity he would not hesitate to act on his evidence. 

Acting within the plain letter of the law as well as the spirit, he did 
put the timber on these lands on the market. Among other reasons for 
said acts, he avers the following: First, said timber had been on the mar- 
ket for five years and at a certain price and not sold, and no purchaser 
known and no application made therefor; second, the school fund was 
not being benefited and the people were realizing no benefit whatever 
from it; “third, the timber was being destroyed and reduced in value. 
As in all other matters heretofore spoken of, he was prompted by one de- 
sire and one alone, and that was to benefit the people, with no wish or 
desire to serve One more than another, but all alike, without partiality or 
favoritism to any man, and expecting no reward save the conscious- 
ness of duty honestly done, and the approval of a just people. 

In answer to charges contained in articles 23 and 24, he says that dur- 

ing the administration of Hon. R. M. Hall, Messrs. D. H. and J. W. Sny- 
der leased many thousand acres of school and public lands in the western 
portion of the State for different periods of time; that there are now and 
were on October, 1891, as many as five or six different leases on file in the 
Land Office to these same parties, numbering 112, 131, 1893, 2631, 2720, 
aggregating in the neighborhood of 120,000 or 125,000 acres of land at 
from two (2) to four (4) cents per acre; they were very desirable leases 
to the State. Lease No. 1893, under the strict letter of law (leaving it 
to the discretion of the Commissioner) would have lapsed sixty days after 
July 6, 1891, which was bringing the annual rental to the school fund of 
$1234.84. 
, Some time in September, 1891, just prior to the time when it would 
lapse, Mr. D. H. Snyder came to Austin to see respondent about paying 
the rental. He represented to respondent that on the land he had put 
valuable and permanent improvements, in wells, wind mills, houses, etc., 
besides enclosing the whole 61,992 acres with a good substantial fence— 
improvements amounting in the aggregate to about $23,000—and that 
the loss to him to allow the lease to lapse would be heavy, and the loss 
to the school fund would be large, and the valuable improvements on 
the said land was ample security to the State. That said lessee requested 
a short time to raise said lease money, and the State being amply secured, 
and respondent knowing said lessee to be reliable, and being anxious to 
save the school fund said annual lease, did grant said lessee a short time to 
raise said money, which was done and said money paid into the State 
Treasury, all of which was done according to law, and which respondent 
is ready to verify. The respondent further avers that having made such 
extension of time till on or about the 15th of October, 1891, that very 
soon after that date said $1234.84 was promptly paid, and said lease was 
paid in full up to July 6, 1893. 

This respondent avers that it is true that he did endorse on lease No. 
131 the words ‘* Paid till October 15, 1891,’’ and he states that he in- 
tended to put this memorandum on lease No. 1893, and through mistake 
it was placed on lease No. 131; and this endorsement was only a pencil 
memorandum, intending to extend the lease No. 1893 to that day, and for 
no other purpose, all of which he is ready to verify. In regard to lease 
No. 131, he says that this was for 11,208 acres, lying then in Tom Green 
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county, which the Messrs. Snyder claimed at the date of the lease to own, 
and were advised by their attorneys, Messrs. A. W. Terrell and Fisher & 
Townes, to lease from Hon. R. M. Hall, Commissioner, for reasons not 
known to your respondent, except from their statement. That they did 
lease the same for five years, from July 16, 1887, but the lease money 
was paid only for a little over two years, and it was forfeited or cancelled 
long before your respondent went into office, as shown by the receipts 
and papers in said file, and the title to the land named in this last lease is 
now in litigation and is pending in the Supreme Court, so your respond- 
ent is informed and believes; and this he submits as full explanation of 
the endorsement of the words ‘‘ Paid till October 15, 1891,’ and if any- 
thing is shown it is that instead of the State losing anything that she has 
received on said last lease, No. 131, about $1000 to which she may or may 
not be entitled, said matter to depend upon the decision of the Supreme 
Court. 

In answer to the false certificate charged, respondent says: When the 
acts of selling the lands in Liberty and Harris counties by respondent 
were being considered in the House at the present session, one of his 
friends, a member of the House, told respondent that in his opinion the 
construction he placed on section 22 was correct, and that he expected a 
fight would be up in the House that evening and that he wanted be fur- 
nished with a map of Liberty county, showing that none of these lands 
joined or lay contiguous to any unappropriated public lands in that 
county. Respondent’s son, who was a clerk in the Land Office, prepared 
and submitted to Mr. C. W. Pressler, an experienced draughtsman in 
said office of long experience, the map, and he found it correct; this was 
carried to the desk of respondent to get his certificate to the correctness 
of the map; respondent was out, and in his absence he was informed and 
believed that Chief Clerk Bramlette was requested by said clerk to make 
the certificate, which he declined to do. Being a matter that was press- 
ing, and a member of the House wanting the map, his son, after search, 
found this respondent, who himself made the certificate. He disclaims 
any intention whatever of attempting to procure wrongfully or fraudu- 
lently any certificate from said Bramlette, or any certificate whatever. He 
says that the certificate states the truth and that the sections marked blue 
on said map were in truth and are now detached from any ‘‘ unappropri- 
ated public lands.’’ Respondent avers that he never spoke to said Bram- 
lette, or in any manner whatever attempted to procure said certificate from 
him, but he avers the fact to be that he did make said certificate 
himself, and that the same was true and correct and in compliance with 
the law. All of which he is ready to verify. 

Wherefore, having fully answered, your respondent asks that the facts 
be fully heard by this honorable court without delay, and that he be hon- 
orably discharged. 

[Signed] W. L. McGauauey, 
In propria persona. 

FAULK, 

HENDERSON, 

LIGHTFOOT, 

W ALTON, 

As Counsel. 
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At the conclusion of reading the above, the chair stated that according 
to the resolution adopted by the Senate this morning, the court of im- 
peachment could take no further action till 3 p. m. to-day. 

On motion of Senator Cranford, the court of impeachment adjourned 
to 3 p. m. to-day. 


AFTERNOON SESSION, 


Court met pursuant to adjournment. 
President Pro Tem. Kearby presiding. 
Senator Lewis made the following special committee report: 


To the Hon. M. M. Crane, President of the Senate: 


Sir: Your Special Committee on Procedure and Arrangements on Im- 
peachment Trial beg leave to report: 

After due consultation with the managers on the part of the House of 
Representatives, and the counsel for the respondent, W. L. McGaughey, 
we recommend that, as the said impeachment trial will retard, and per- 
haps prevent, further legislation during the present session, that the Sen- 
ate resolve itself into a high court of impeachment to hear and determine 
the pending impeachment cause as soon as the Legislature shall have con- 
cluded its general appropriation bill. 

That as soon as the exact day and hour of the said trial can be deter- 
mined, the managers on the part of the House, and the counsel for the 
respondent shall be duly notified, and on the said date the court shall pro- 
ceed to hear and determine the matters involved, and the issues joined 
in the pleadings exhibited, both upon the law and the facts. 

Lewis, 
CRANFORD, 
McComs. 


Senator Imboden moved that the court of impeachment do now ad- 
journ, subject to call of the Senate, in order that the special committee 
report just made might be acted upon in the Senate. 

Adjourned. | 

After action in the Senate on the above resolution, the court recon- 
vened, whereupon Senator McComb moved that the committee appointed 
by the House to conduct the prosecution be heard from as to its readiness 
to proceed to trial. 

Carried. 

Thereupon, Hon. T. 8S. Henderson addressed the court, stating that the 
committee to conduct the prosecution desired time in which to acquaint 
themselves with the rules by which the trial is to be governed. 

Hon. W. M. Walton, in behalf of the respondent, answered and in- 
sisted that there be no adjournment of the Legislature, but that the de- 
fense would not object to a reasonable postponement, stating that the 
respondent was ready for trial. 

Senator McComb moved that the committee on part of the House be 
requested to put their reasons for desiring a postponement in writing, 
and file same in the court of impeachment. 

By Senator Dean: 

Substitute: 

Resolved, That the court of impeachment do now adjourn until 10:30 
a. m. April 24 next, at which time the relators and respondent in the 
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cause now pending shall be required to proceed upon the questions of 
law raised by the pleadings heretofore filed, and that no postponement 
be granted in the trial of said cause to either party except for good 
cause shown at said time, the insufficiency of said cause to be submitted 
to the sound discretion of the Senate sitting as a high court of im- 
peachment. 

Adopted. | 

Senator Lewis moved to reconsider the vote by which the resolution 
was adopted. 

Senator Cranford moved that the court retire to judiciary committee 
room No. 1 to further consider the resolution. 

Senator Smith made the point of order that the Senate sitting as a 
court of impeachment could not retire in order to consider questions be- 
fore it. 

Not sustained. 

Senator Cranford withdrew his motion to retire. 2 

Senator Lewis’ motion to reconsider was then lost. 

The motion (McComb’s) as substituted by the resolution was then 
adopted, and the court adjourned accordingly. 


SENATE CHAMBER, 
Austin, Texas, April 24, 1893. 


The High Court of Impeachment convened pursuant to adjournment, 
President “Pro Tem. Kearby presiding. Quorum present. 

Hon. W. M. Walton, counsel for the defendant, suggested to the court 
that insufficient time, under the rules, had been allowed in which to pre- 
sent the law and to discuss the demurrers. 

Hon. T. S. Smith, on part of the committee to prosecute, concurred as 
to the insufficiency of time and asked that the time be extended. 

Thereupon Senator Hutchison offered the following amendment to the 
rules adopted by the Senate this morning: 

Resolved, That the rule giving relator and respondent three hours on 
each side to the ‘‘ three’’ be extended to six hours on each side. 

Adopted. 

Hon. Henry W. Lightfoot opened for the defense, and pending dis- 
cussion, On motion of Senator Lewis, the court adjourned subject to the 

call of the Senate. 


AFTERNOON SESSION. 


Court met at 3:05 p. m. pursuant to call of the Senate. 

President Pro Tem. Kearby presiding. 

‘Hon. Henry W. Lightfoot concluded his argument, the whole being as 
follows: 
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Mr. President and Gentlemen of the High Court of Impeachment: 


Nearly 1900 years ago a Roman Governor who was clothed with judicial 
power, had before him two prisoners—the one was guilty of an offense well- 
known and well defined by the written laws of Rome—tne other, according 
to the decision of that judge himself, was guilty of no offense—and yet that 
weak, vacillating and infamous judge allowed the robber to go free and con- 
demned the Innocent One to a cruel and ignominious death. 

With the precedents before us of all these years of enlightenment, of all 
our law books, our constitutions and cur Bills of Rights, and with the en- 
lightened courts which we have today, there is certainly no use to expect 
a similar course in our day and time; and yet we are confronted to-day with 
suggestions not wholly dissimilar, for we maintain that whenever you leave 
the written law and begin to wander into the field of conjecture; or to leave 
it to any tribunal, nv differeuce how high that tribunal may be, to definea 
crime and then assess a penalty, and enforce it, you are merely going back 
of the Dark Ages. 

We live in a period of constitutional law; we pride ourselves in our Bill of 
Rights, a guarantee in this Constitution, and we feel that it is for us and for 
our children and for our childrens’ children forever, and that we are hedged 
by such strong bulwarks, such grand laws, such constitutions, that 
the rights of the private citizen are considered safe. Among others 
we have the guarantees of protection for life liberty, property and 
reputation. We have those guarantees which tell us that no man’s proper- 
ty shall be taken without just compensation therefor; that no man’s life, 
liberty or property shall be wrested from him except by due process of law. 
Of what law? The law of the land—the law, if I may say it, of this great 
State of Texas. 

Now, if this Honorable Court, sitting as a High Court ot Impeachment. 
upon the articles presented by that grand inquest, the House, against the 
respondent at the bar, finds from the laws of the State of Texas that he is 
guilty, as charged, and that we have a law naming a crime and fixing a 
penalty against him, then you have but to enforce it. But, if on the other 
hand, you find that there is no prescribed law which he has violated, or if 
you find that this High Court, sitting as a Court of Impeachment, has before 
it oo law defining a crime and prescribing a penalty which you can enforce, 
then you must say that he shall go hence without day. 

- Upon the other side, these gentlemen who represent the prosecution are 
here for the purpose of presenting these articles of impeachment; they are 


gentlemen able and learned in the law, and we take it that they will pre- 
sent from their standpoint every reason which can be fairly presented. 

Upon our side we come to present to you the general and specia! demur- 
rers which we have interposed, setting forth: 

First—That under article XV of the Constitution of your State, there is no 
clause providing for the impeachment of the Commissioner which is self- 
executing, and which lays down and defines a crime Known to the law for 
which he can be called to answer, or affixing a penalty thereto. 

Second. We claim that the charges as presented by this grand inquest of 
the State contain no matter which is impeachable. In other words, that 
they charge no offense known to the law of the State of Texas. 

These are the two leading propositions. In addition to these there 
are special exceptions, to which I need only refer. Among others, 
that an officer cannot be held responsible for acts antedating 
his election. Why? SBecause, as high as this court is, sitting as 
a Court of Impeachment, there is yet a higher court—the people—and they 
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have sat in judgment upon all questions antedating his election, so that all 
of them must be cut out. There are other special exceptions which go to 
those clauses of the Articles of Impeachment, which seek to charge acts 
upon his part not in themselves illegal, and with matters which rest within . 
his discretion as an officer, and with which I think the Court will not un- 
dertake to interfere. 

Now, with these remarks, laying down the propositions which we shall 
attempt to maintain, without reading papers, because I think you will un- 
derstand those, we shall endeavor to give you our ideas of an impeachment 
and what is its nature and character, and then something of this Court and 
its power and jurisdiction. 

As you well know, this question of impeachment is an old one. It goes 
back to the German law, and among our fathers in England we know it 
was exercised for a great number of years with varying results. Sometimes 
one political party would be in power, and then they would seek to impeach 
the leaders of the other, and vice versa, and so for nearly one nundred years 
England was torn to pieces by impeachment trials until they became abso- 
lutely and perfectly ridiculous. But after awhile they began to come down 
more closely to the law, and to define what it was that would authurize an 
impeachment. They had various questions before them: for instance, mal- 
versation in office. Well, what isthat? I do not know—do you? Malad- 
ministration. What is that? Idonot know, and I do not suppose any- 
body else does. Well, so it was, that under these vague and indefinite 
terms they had impeachable offenses so vaguely defined as to be able to im- 
peach almost any officer, with or without just cause. Suppose we had some- 
thiog of that old English rule here to-day in Texas and with the political 
combinations which tore Texas to pieces during the last campaign? 

Imagine the opposition in the saddle, and if thatold idea could prevail, 
how long would it take them to arraign the present administration for ‘high 
crimes and misdemeanors,’’ as they claimed and charged them from every 
stump in the State of Texas. Or suppose they should reign for a brief sea- 
gon and then go down, how long would it take the victorious party to ar- 
raign the other side for ‘‘high crimes and misdemeanors?” You know that 
term has india rubber in it and can be stretched. 

So we see the absolute necessity for establishing a definite law upon the 
subject and bringing it down to questions which may and be determined be- 
fore the court. 

For a great number of years in England, impeachments were used as an 
engine of oppression to crush political enemies. This was well illustrated 
in the speech of the Lord Carnavan io the Earl of Danby’s case in 1678 
Ase Professor Dwight says, is the only one he ever made in Parliament). 

e said: ‘My Lords, I understand but little of Latin but a good deal of Eng- 
lish and not a little of English history, from which I have learned mischiefs 
of such kind of prosecutions as these, and the ill fate of the prosecutors. IF 
could bring many instances, and those ancient; but, my lords, I shall go no 
farther than the latter end of Queen Elizabeth's reiga, at which time the 
Earl of Essex was run down by Sir Walter Raleigh. My Lord Bacon, he run 
down Sir Walter Raleigh, and your lordships Know what became of my 
Lord Bacon. the Duke of Buckingham, he ran down my Lord Bacon and 

our lordships know what happened to the Duke of Buckingham. Sir 
Thomas Wentworth, afterwards Earl of Strafford, ran down the Duke of 
Buckingham, and you all Know what became of him. Sir Harry Vane, he 
ran down the Earl of Strafford, and you know what became of Sir Harry Vane. 
Chancellor Hyde (Lord Clarendon) ran dowa Sir Harry Vane, aod your lord- 
ships know what becameof thevhancellor. Sir Thomas Osborne, now Ear] of 
Danby, ran down Chancellor Hyde, but what will become of the Earl of 
Danby, your lordships best can tell. But let me see that man, that dare 
run the Earl of Danby down and we shall soon see what will become of 
him.”? 11 Howell State Trials, 632, 633. 

This fairly illistrates the farce of impeachment trials where positive rules 
of law are overlooked. 

Just preceding the formation of the American Constitution they had a 
noted trial in England, the trial of Lord Macclesfield, in which the judges, 
or the House of Lords sitting as judges, sought to hold the parties down to 
questions of law and to hold that an impeachment could not be had, or 
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rather that a conviction could not be had (for there is a difference between 
ao impeachment and a conviction), unless the party had violated some 
Known law, and that was the rule adopted in the Ear! Macclesfield’s case. 
16 How. 8. T. 123. They held it to be the true rule. Well, following that 
case, was our American Constitution. Those old constitution makers, Mr. 
Bancroft says, ‘‘were the godliest fellowship of lawgivers whereof this 
world holds record.’? I aminclined to believe it; for they sat there for days 
and weeks and months, some of the grandest intellects of our country, and 
gave a constitution which Mr. Gladstone says was the grandest piece of 
work ever struck off at # given time from the brain and purpose. 

Now let me refer you briefiy to the debate in the constitutional conven- 
tion upon the impeachment clause, as reported by Mr. Madison. (See 3rd 
Madison’s Papers, p. 1528:) 

‘Col. Mason: Why is the provision restrained to treason and bribery only?”’ 
(This was when the Pee of the Constitution as first reported to the 
convention restricted causes of impeachment to treason and bribery only.) 
‘Treason, as defined in the Constitution, will not reach many great and 
dangerous ofenses. Hastings is not guilty of treason. Attempts to sub- 
vert the Constitution may not be treason as above defined. As bills of at- 
tainder, which have saved the British Constitutior, are forbidden, it is 
more necessary to extend the power of impeachments.’’ He moved to add 
after the word ‘“‘bribery’’, ‘‘or maladministration.” 

Mr. Gerry seconded it. (Now here comes the grand old man whom weall 
love and revere:) 

Mr. Madison: So vague a term will be equivalent to a tenure during 
pleasure of the Senate.’’ 

Mr. Gouverneur Morris said: ‘It will not be put in force, and can do no 
harm. An election of every tour years will prevent maladministration.” 

Col. Mason withdrew ‘‘maladministration,’’ and substituted these words: 
‘Other high crimes and misdemeanors against the state.”’ 

They accepted that, which left the cause for impeachment in the Consti- 
tution for ‘treason, bribery and other high crimes and misdemeanors.’’ 

Now, this looked like they were coming down to law, for ‘‘high crimes 
and misdemeanors’’ are usually defined by the written law of the country. 
Notwithstanding that, and notwithstanding the fact that these old men 
thought they had settled it, and settled it on a basis which looked as though 
they could not get away from it, still men began to quibble over these 
words: ‘‘Other high crimes and misdemeanors.’’ What do these words 
mean? Covering a period of a great number of years. this question was 
discussed pe and con. What cao you make out of it? Where does it 
reach? Fo lowing that Constitution in the year 1806, and following the 
precedent which England had set herself in the trial of Lord Macclesfield, 
they tried Lord Melville in England. They looked across the water and/ 
saw what their younger English brothers had done, and no doubt those old 
judges in the House of Lords felt proud of the principle they had estab- 
lished, and in the case of Lord Melville, their lordships asked this question: 
‘‘Whether Lord Melville was guilty of any crime which had been defined by 
the law of England?’’ The answer was, that he was not. ‘‘Then you will 
find the defendant not guilty.’’ (29 How.S.T., 1470.) You see they thereby 
brought it down to positive law, and when that was done, in 1806, it closed 
impeachment trials, so far as England was concerned, and she has never 
had another from that good day until this. 

So, that when hedged about with positive law, when guarded in such a 
way that the officer must be guilty of the violation of some positive and 
well defined law of the land before you can reach him by impeachment, the 
rights of the officer may be protected and at the sametime the safety of the 
State guaranteed. 

The first trial for impeachment in the United States was the trial of 
United States Senator Blount in 1797. You no doubt remember something 
of the history of that. Itis worth but little asa precedent, as he was ac- 
ee on the ground that he was not an officer of the United States, but 
of a State. 

The next was the trial of Judge Pickering in 1803. That was worth but 
little for the reasoao that the defendant was shown to have been insane. He 
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did not make his appearance to answer the charges and the case was tried 
ex parte. So the Pickering case is worth nothing as a precedent. 

Next was the trial of Judge Chase—the most noted trial in the United 
States. He was a Supreme Judge of the United States and was tried in 
1804-5. In that case was arrayed probably the ablest counsel in the United 
States, and the trial lasted a long time. The proceedings take up 
two volumes. The Chase trialis worth something, and why? Because upon 
the one side it was contended by Mr. Hopkinson and Luther Martin and 
such men as that, able and distinguished counsel, that a conviction could 
not be had, unless the offense was a violation of a Known law of the land, 
and was an indictable offense. Judge Chase held that, in an able presenta- 
tion of the question. On the other hand it was contended by counsel on the 
part of the prosecution, led by Mr. Randolph, that while it might be as con- 
tended by the other side, that it must be a violation of the law of the land, 
yet it need not necessarily be indictable. What position did the court take? 
The court, on a full hearing of all the questions, acquitted the defendant. 
So that the precedent established in the Chase trial fixed the rule that it 
must be an offense which is indictable in law. 

The next was the Peck case. He was a United States district judge from 
Missouri, tried in 1831, and acquitted. 

The next case was that of Judge Humphries, a United States district 
judge in Tennessee, in 1862. They impeached and convicted him during a 
time of high political excitement, on the ground mainly that he made seces- 
sion speeches, and they put it on the ground that he was encouraging trea- 
gon against the government. If that was treason, how many of us were 
guilty of treason? The same rule would have applied to almost every gov- 
ernment officer south of Mason and Dixon’s line who took part with their 
country, and with their native Jand. While Judge Humphries was con- 
victed, yet it was for a claimed violation of one of these higher offenses 
named in the Constitution, according to their interpretation of it. The coa- 
viction was wrong. This case is of no value as a precedent. 

The next was the trial of President Andrew Jobnson in.1868. You re- 
member for what he was arraigned. Mr. Johnson made one of the boldest 
and grandest fights for constitutional government Known to history. He 
boldly threw down the gauntlet and took the position that as executive of 
this great country, he had the right to determine and interpret the law as 
he believed it to be under the Constitution, and under it he removed the 
Secretary of War and put another in his place. You remember the high 
Sad it excitement which existed then, and notwithstanding the remem- 

rances of the war and the disorganized condition ot the country which left 
his own section of the Union almost disfranchised, Mr. Johnson stood there 
like a solid rock, and there was virtue enough in the United States Senate 
‘to stand by him, and they could not convict him. 

In this case the democratic minority in the House of Representatives 
committee (on the impeachment of Mr. Johnson) in their minority report 
proved that an impeachable offense is an indictabie offense, and that im- 
peachment will not lie for any other character of crime. Paschal’s Ann., 
Const., 8d Ed., note 194 on page 188. This is the democratic view of the ques- 
tion. The majority presented the republican view. Every democratic vote 
in the Senate sustained the view presented by the democrats of the House. 
The editor of this work (a republican,) says on page 329: ‘‘They admitted 
no offenses against good morals merely; no common law offenses, no purlia- 
mentary precedent, impeaching for merely political offenses or bad be- 
havior.’’? In other words; impeachable offenses must be defined by the 
written law of the land. 

Thank God for this grand doctrine, upheld by that little band of demo- 
crats! They clung to true constitutional government as the rock of safety 
in that dark hour. Its announcement was the first glad note of liberty 
which thrilled every beleagured southern heart after the war. It was the 
first bright gleam of hope above a gloomy horizon. It saved the President. 
{t saved the south. It upheld that grand bulwark of free government un- 
der which every man’s life, liberty, property and pursuit of happiness are 
gauranteed, and cannot be taken away, except by due course of law-—of 
aritten law—of law which prescribes the offense before affixing a penalty. 

Secretary Belknap was tried in 1874, these being the only two executive 
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officers whom they have ever attempted to impeach in the United States. 
Both were failures. 

So that out of the seven trials by the Senate of the United States there 
were two convictions: one of these an old crazy man on an ex parte trial, 
Judge Pickering; the other, Judge Humphries, during a time of war and 
high political excitement. So that impeachment in the United States, so far 
as che United States Senate is concerned, has been a failure. 

What is the history of impeachment in Texas? How far has it reached ? 
To what extent has it gone? 

If I read correctly they attempted to impeach Judge Russeli in 1871. The 
whole case went off on demurrer. The fourth article was first demurred to 
and stricken out; then articles 1.2 and 3 were demurred to and stricken 
out, and it was practically held by the Senate of the State that there was 
no sufficient law under which to convict him. They charged that he had 
violated his obligation of office, that he had violated the Constitution, had 
forcibly denied a citizen the freedom of speech, the freedom of the press, 
and had wrongfully cast him into prison. If the charges against him were 
true, and the Senate had aright to impeach or convict for offenses not 
criminal, then they certainly could have convicted him under those articles, 
but the Senate discharged him upon genera) demurrer. This is a precedent 
exactly in point. (See Senate Journsl 1871.) 

Next, we have Judge Chambers in 1874, and I believe Judge Scott about 
the same time. Judge Chambers was acquitted. Judge Scott died beforea 
final conclusion of the trial. 

This is the history of impeachments in Texas. 

Here, a few years ago, they had a judge arraigned from the Panhandle— 
Judge Willis. They attempted to address him out and failed. That is 
hardly a vrecedent, because it is hardly an impeachment, but an address. 
Judge Willis was acquitted. So that, when we come to the State of Texas, 
we cannot find a single case which has ever been sustained—not one. 

Now let us go a little further into it, and see what crimes were intended 
to be crimes for which you could impeach. What is the character of the 
crime for which a man can be impeached? Is it a criminal charge? Let us 
see a moment. Here is what Mr. Black, in his law dictionary, lays down as 
an impeachment: ‘‘A criminal proceeding against a public officer before a 
quasi political court, instituted by a written accusation called articles of im- 
peachment.’’ It isan accusation. It stands in the place of an indictment. 

Rapalje and Lawrence give substantially the same definition: ‘‘An accu- 
sation in writing against an officef for a high public offense, such as treason, 
bribery and other high crimes and misdemeanors.’”’ It must be a crime. 
Well, whatis a crime? You all know what a crime is, and this High Court 
of Impeachment is the highest criminal court known to the laws of the 
country. Speaking of impeachments, Judge Miller, in his able work on 
the Constitution, says this: ‘‘The uncertainty as to what must be the nature 
of the offenses which will justify a conviction on trials of impeachment, 
is another reason why it is so seldom resorted to. Article 2, section 4, 
declares that the President shall be removed from office on im- 
peachment for and conviction of treason, bribery, and other high 
crimes and misdemeanors. Treason and bribery are easily under- 
stood, but no satisfactory definition has ever been given or generally 
accepted of the phrase ‘or other high crimes or misdemeanors.’’’ (Miller’s 
Constitution, p. 214.) On page 217 he says: ‘‘It isa cumbersome process and 
very apt to fail.”’” (I think he is about right.) ‘‘A competent observer says 
that ‘it is the heaviest piece of artillery in the Congressional arsenal, but be- 
_ cause it is 30 heavy it is unfit for ordinary use. It is likea hundred ton gun, 
which needs complex machinery to bring it into position, an enormous 
charge of powder to fire it and a large mark to aimat.’’’ Now it seems to 
me that Judge Miller is about right. What character of offense was it 
intended by the Constitution that impeachment should aim at? Was itan 
offense so small that even a recorder’s court could not take jurisdiction of 
it? Is it an offense so small thata justiceof the peace could not consider it? 
Is it an offense so small that ii could not be tried in the county court? Is it 
an offense so small that a district court could not try it? No; but is a 
crime so large that it requires the heaviest artillery in the arsenal of the 
State toreachit. As itis, itseems tome the great State of Texas is pointing 
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her heaviest artillery at something that does not even reach the magnitude 
of a snowbird; because you may examine every article presented, and there 
is notone under which an indictment would lie, oran information even before 
a justice court. And yet they seek before this High Court of Impeachment 
toarraign the defendant and try him here for what? For what? Why they 
tell us that he has sold some land down in Liberty and Harris counties, that 
he has misinterpreted the law, and in one of the articles they use the ex- 
pression that he erroneously did it. Well, if you should aim the great 
battery of the State against every district judge who has erroneously made 
decisions, what would become of the State? If you aim the heavy batteries 
of the State against every high court which had itself committed errors, as 
it confessed, what would become of the State? If you aim the great artil- 
lery of the State at the errorsof his Excellency, or of the Legislature, what. 
would become of it? What would become of it? Great God! I tremble at 
the question. 

Why I read from the newspapers—I do not know, it mav not be true— 
that every now and then the legislative department of the State sends a bill 
over to the Governor, and it comes back all over covered with a magnificent 
veto message, which says: ‘‘You have erred; you have not only erred, but 
you have violated the Constitution of your State, and of the United States;’’ 
and although it may go against the grain of Senators and Representatives to 
receive it, yet as faithful public servants, when they read it, they begin to 
compare it with the law and they find that His Excellency is right and that 
they had better not to pass it over his veto. Oritmay be, that when his 
Excellency sends in that great veto message, you will examine it in the 
light of authority, and vou will say his Excellency is wrong and you will 
pass it over his veto. Why there is error all along the line. Ifevery pub- 
lic officer {s to be convicted before a High Court of Impeachment because he 
has committed errors, what is to become of the people? Why arraign one 
public officer along this line, and let all others go free? You cannot do it. 
If you, without any written law, arraign and try and convict and remove an 
officer of the executive department of the State government you send a 
poisoned arrow quivering through the very heart of constitutional govern- 
ment. 

Judge Miller is right—this heavy ordnance is to be aimed only at heavy 
crimes. Just imagine a great artillery company out here, practicing a mile 
offat a snow bird. Yet here is the great artillery of the State brought to 
bear against something which is contessed not to bea crime according to the 
laws of the State. . 

Judge Story, a writer whose opinion, I am told, will b*, invoked by the 
learned gentlemen on the other side, has made some wholesome observa- 
tions, and I commend them to my friends: 

He says: ‘‘The next inquiry is, what are impeachable offenses? They are 
treason, bribery and other high crimes and misdemeanors.’’ (He was talk- 
ing about the Constitution of the United States, not of the State of Texas.) 
“For the definition of treason, resort may be had to the Conatitution itself, 
but for the definition of bribery, resort is naturally and oecessarily had to 
the common law, for that, as the basis of our jurisprudence, can alone fur- 
nish the proper exposition of the nature and limits of this offense. The 
only practical question is, what are deemed high crimes and misdemeanors ? 
It is not every offense that by the Constitution is impeachable.”’ (Now 
listen). ‘Zé must not only be an offense, buta high crime and misdemeanor.” 
2 Story’s Constitution, sec. 794. 

I will show you what our State law says is an offense. It says that it is 
something which is punishable. ‘‘An offense isan act or omission forbidden 
by positive law, and to which is annexed, on conviction, any punishment 
prescribed in this eode.’’ Penal Code, art.52. They ask us—what could 
positive legislation doin cases of impeachment lke the charges against 
Warren Hastings, in 1788? By the way, they nearly aiways talk abvuut 
Warren Hastings when they go to take up the subject of impeachment, 
That grand old man, aiter undergoing the fire of the English High Court of 
Impeachment for a great number of years, was finally acquitted and died an 
honorable citizen of his country; not only honorable, but honored, because 
he was elected to a high position by the University of Oxford, after he was 
acquitted of that offense. 
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I trust that I shall be pardoned for calling the attention of this High 
Court to the admissions of the most eloquent prosecutor, in the greatest 
State trial the world has ever Known. Mr. Sheridan, as one of the mana- 
hee ot the impeachment of Warren Hastings before the House of Lords, 

une, 1788, said: ‘‘It is the glory of the Constitution under which we live 
that no man can be punished without guilt, and this guilt must be publicly 
demonstrated by a series of clear, legal, manifest evidence, so that nothing 
dark, nothing oblique, nothing authoritative, nothing insidious, shal] work 
to the detriment of the subject. It is not the peering suspicion of apprehended 
guilt. Itis not any popular abhorrence of its wide spread consequences. It 
is not the secret consciousness in the bosom of the judge which can excite the 
vengeance of the law and authorize its infliction. No! In this good land, 
as high as itis happy, because as just as it is free, all is definite, equitable 
and exact. The laws must be satisfied before they are incurred; and erea 
hair of the head can be plucked to the ground legal guilé must be estab- 
lished by legal evidence.’’ The eloquent counsel might have added to this 
that legal guilt must be clearly charged in the articles of impeachment. In 
this case it has not been done. 

Right here let me make a suggestion. A great many have an idea that a 
court of impeachment, because it is the Senate that sita as such, by a strange 
power they have never been able to define, can reach further than any other 
c:urt. But sitting as a court of impeachment, you sit here to try, what? 
Did you listen to the oath read by the Justice of the Court of Appeals, and 
and to which the presiding officer subscribed? It is not your oath as a Sen- 
ator of the State of Texas, but a separate and distinct oath, which converts 
you from a Senator toajudge. As a State Senate, you might, as a co-ordi- 
nate branch of the legislative department, make a law, provided you could 
get the other house to agree to it, and his Excellency to sign it; or in the 
absence of that, if you could get the necessary majority, to pass it over his 
veto. But sitting as a Court of Impeachment, this court is absolutely pow- 
erless to do anything except enforce the written law. Any other proposition 
would be monstrous. Can you determine by an arbitrary discretion what 
are the offenses for which a maa can be convicted and his office taken away 
from him? Nota word of it. You must sit as a court, and the law must be 
carried out as itis written. Now here is what Judge Story says about leav- 
ing it to the arbitrary discretion of the Senate: ‘‘Resort must then be had, 
either to the common law practice or the whole subject must be left to the 
arbitrary discretion of the Senate for the time being. The latter is so incom- 
patible with the genius of our institutions that oo lawyer or statesman 
would be inclined to countenancs so absolute a despotism of opinion and 
practice as to make that a crimein one person, or atone time, which would be 
deemed innocent in another person, or at another time.’’? 2Story’s Const., sec. 
795. Heholds tothe law. He stands by the written law. Because, as was 
said by Mr. Hopkinson in that magnificent speech of his, before the Sen- 
ate of the United States upon the trial of Judge Chase: ‘If you undertake 
to leave that discretion in any court on earth, whatdoyoudo? You make 
that a crime to-day which was not a crime yesterday; you make that law 
to-day which yesterday was not law.’ 

Let us su ppose fewacases. Weareconstantly undergoing political changes. 
One political party is in power to-day and another to-morrow. To-day, or 
perhaps to-morrow, we have the triumph of a great moral party, a great 
moral upheaval]; or as Colonel Culberson said, when he had the prohibition 
question up in our section, ‘‘a great moral ground swell.”’ 

Each change sweeps into Office men of different views. Now, here sits a 
Senate as a high court, with no written law to guide it, nothing but their 
own discretion. One gentleman will get up and say: ‘‘I havea high idea 
about this thing of official misconduct, and I say to you, that any officer in 
the State of Texas who goes into a saloon and takes a drink of whisky, 
or who goes fishing on Sunday or kisses his wife on fast day, must be im- 
peached.’”? What are you going to do? They are all very much of that 
opinion, and they impeach him. What will all ot that lead to? Can any 
such reasoning prevail? Would not such procedure be dangerous to the lib- 
erties of the country, by making a crime to-day of that which was consid- 
ered innocent yesterday? If that rule were invoked, how many officers of 
the State of Texas would go unwhipped by impeachment? How many? 
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If you are going to make it a law, you must say soin plain und unquestion- 
able language, and not leave it to be measured by the unknown ‘‘discretion 
of Senators,’’ because Judge Story says such a doctrine as that would be 
monstrous. 

Come a little further down the line. Lawyers have always revered the 
name of Blackstone; he was a grand man, and is a grand authority. What 
does he say: ‘‘An impeachment is a prosecution before the House of Lords 
by the Commons of Great Britain in Parliament.’’ (Is a prosecution for 
what?) Is a prosecution ‘‘of the already known and established law, and has 
Srequently been put in practice.” 4 Blackstone’s Comm., 259. A known and 
established law. | 
- If you are going to convict this respondent under any of these articles, you 
must show us a well defined law by which you propose 10 convict him of an 
offense. It must bea pre-existing law, defining the offense and affixing a 
penalty. (Blackstone’s Comm.., vol. 4, p. 259.) 

I have in my hand an article prepared by Prof. Dwight, which I consider 
by far the ablest thing of the kind I have ever seen. This isa lecture before 
the students of Columbia College, in which he Jays down the doctrine in 
America s0 clearly that I do not think it can be mistaken. The fact is that 
about that time, 1867, they were getting up theimpeachment articles against 
Mr. Johnson, who was impeached the following year, the proceedings having 
been begun in 1867, Judge Lawrence, who was one of the prosecutors of Mr. 
Johnson, deemed it a matter of great importance that he should get his brief 
published, so as to meet the force of Prof. Dwight’s overwheiming argument, 
but he has not been able to break its force. Prof. Dwight says: “If we now 
recur to an impeachment, 1t will be found that it is an indictment presented 
by a body of men, for a crime committed. The trial must be conducted in 
accordance with the rules of evidence observed in ordinary courts. * * * 
The result is, that unless the crime is specifically named in the Constitution, 
nie pecsreen re tee like indictments, can only be institutad for crimes commit- 
ted against the statutory laws of the United States.’”’ (Am. Law Rep., 269.) 
The person impeached can only be convicted of a crime known to the law. 
Again he says: ‘*‘ But the law was settled, afte: the most prolonged discus- 
sion, in favor of the doctrine that the courts of impeachment must admin- 
ister the same law as the criminal courts. (12 How. St. Triais, 1213.) Thus, 
the Earl of Orren was not tried in A. D. 1669, as the offense charged was 
thought not sufficient to establish treason, and the case was directed to be 
heard in a court of law. (6 How. State Trials, 917.)’) (6 Am.L Reg., 266.) - 

Speaking of Lord Melville’s case: ‘‘The question was put to the judges, 
whether the acts with which he was charged were unlawful, and it having 
been confessed that they were not, Lord Melville was acquitted.’”’ (29 How. 
State Trials, 1470; Id., 267.) 

Here is his final conclusion upon that subject, after a very learned argu- 
ment: ‘‘The result is, that unless the crime is specifically named in the Con- 
stitution, 1mpeachments, like indictments, can only be instituted for crimes 
Mallar against the statutory law the United States.’’ (American Law 

eg., 269. | 

sone writers hold that the crime can be defined by common law, but it 
must be acrime. I have seen it claimed by Mr. Lawrence in the argument 
which he prepared for the impeachment of Mr. Johnson, that it was not 
necessary for the offense to be a crime; but his doctrine is not sustained by 
authority. 

Ina vary late work of great merit itis said: ‘‘It seems to be conceded 
that no impeachment will lie, except for some breach of the common or 
statute law, the distinctive feature being that the offense must represent 
such a crime as would render the person liable to indictment in any county in 
the State.’’ (Ordronaux’s Constitutional Legislation, p. 441.) 

The act of punishment presupposes a crime to punish. In Cummings v. 
Missouri, 4 Wall., 320, Judge Field says: ‘‘Disqualification from office may be. 
punishment, as in cases of conviction upon impeachment.’’ Inthe same opin- 
ion he quotes from Judge Marshall in the case of Fletcher v. Peck as fol- 
lows: ‘‘Tbe Legislature is then prohibited from passing a law by which a 
man’s estate or any part of it, shall be seized for a crime which was not de- 
ae by some previous law, to render him liable to that punishment.” 

d., 326.) 
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Now let us come down a little more closely to our own State. For what 
crime can you impeach in the State of Texas? Our State Constitution of 
1876 is exactly the same as our Constitution of 1869, with but few exceptions, 
and I will state those briefly. Sections 1, 2, 3, 4,5 and 6 are as they were in 
the Constitution of 1869. 

The Constitution makers added section 7, which referred the whole ques- 
tion to the Legislature for regulation, and section 8, which provided for an 
address against judges of the different courts. That is all the change, and 
it is a considerable change, too. Because whea you come to weigh it and 
look at the matter in its clear light, you will see that section 7 means much. 

‘Article XV. Impeachment.’’ Now, the first section vests in the House 
power to impeach; that is clear; no question about that. 

Section 2 vests in the Senate the right totry. It includes the Governor, 
and [ want to call your sad i attention to this, because it is the only 
clause of the Constitution which gives any power as against the Commis- 
sioner of the General Land Office. It provides that the Governor, Lieu- 
tenant Governor, Commissioner of the General Land Office, Attoraey Gen- 
eral, etc., and the judges of the Supreme Court, Court of Appeals and 
District Court shall be tried by the Senate. 

Section 3 prescribes the oath. 

Section 4 prescribes the character of judgment than can be rendered. 

Section 5 provides that the officer may be suspended. 

Section 6 provides for the removal of judges by the Supreme Court. 

Section 7 says this: ‘‘The Legislature shall provide by law for the trial 
and removal from office of all officers of this State, the modes for which have 
not been prescribed in this Constitution.” 

Section 8 provides for the removal of judges by address. 

See how peculiar that is, and how laws naturally follow offenses. The 
State had only had three trials for the removal of officers; they were all 
trials of judges. Soit seemed that the Constitution makers and the law 
makers under it, at that time, centered all of their batteries upon the judges. 
They actually provided three different modes for 1emoving judges. By 
section 2 they could be impeached; by section 6 it was provided how they 
might be removed by the Supreme Court; and by section 8 they could be 
addressed out. Those were all for the judges, and if you will bear in mind, 
and begin to think a little about the kind of judges that are referred to, and 
will examine the Revised Statutes, you will see that they practically follow 
the Constitution, except they go on further aad add the right conferred in 
that chapter, as against the criminal courts at Galveston and Houston, so 
that they could proceed against them the same way. They name the 
judges of the Supreme Court, the Court of Appealsand the district court, and 
the statute adds these two criminal courts. There has been somechange by 
‘amendment to the Constitution and laws, so that we have some new courts, 
and accepting the idea of the law, that the expression of oneis the exclus- 
ion of the other, tell me how you would remove a judge of the Court of 
Criminal Appeals, or a judge of the Court of Civil Appeals under those 
articles of impeachment. There is absolutely no provision made for it. 

I reter to these matters merely to show you that this Constitution is im- 
ar and upon the subject of impeachment the statute is very imperfect. 

he truth about it is, that the Constitution makers, in dividing out the 
work, had proceeded through nearly one-half of the work of the convention 
before the question of impeachment was thought of, and it was only when 
the chairman of the Judiciary Committee came in and suggested to the con- 
vention that they ought to make a special committee on impeachment, that 
the committee was appointed at all. So they went on and adopted the old 
Constitution of 1869 down to and including section 6, and added to itsections 
7, calling for legislation, and 8, which gave the power to address judges out. » 

Now show me the section of the Constitution and the article, or show me 
the section of law in the statute, which gives the right to impeach the 
Executive or any member of his department, giving the definition of the 
offense, or even naming the offense for which he may be impeached. You 
cannot findit. Itis not there. You may search from beginning to end and 
you will not find it. You will find that a large discretion has been lodged 
with the Legislature, sitting as a Legislature, to define offenses, but there 
is no legislation coverjng it. 
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Now, I confess that there is a difference between the Constitution of the 
United States and the Constitution of the State; because the Constitution of 
the United States is a Constitution of granted power, and no power can be 
exercised unless therein especiallly granted. While on the other hand, the 
Conatitution of the State is merely a constitution of limitation, and the Leg- 
islature of the State cau pass any law, unless it comes in conflict with the 
Constitution of the State or of the United States or some law or treaty made 
in pursuance thereof. So that, if the Legislature, sitting as a Legislature, 
had defined the offenses for which an impeachment of the Executive or of 
the Commissioner of the Land Office would lie, or that of any other member 
of the executive department, then there would be oo trouble about it, but 
in the absence of this, is this High Court to be called upon to make a law, 
define the offense, and affix the penalty? Will you undertake to do that 
which Judge Story says would be infamous? You cannot do it. Then, 
when I invite your attention to the consideration of our Constitution and 
laws, and ask you, and ask the relators, who are able and learned in the 
law, to point to the section of the Constitution, to the section of the law, 
which justifies it, and they cannot find it, what will youdo? Necessarily you 
must sustain the dumurrers, because there is nothing before you. 

They may talk about precedent. There is no precedent for this trial; none 
whatever. Because there has never, in the history of the State of Texas, 
been an effort made toimpeach a member of the executive department of 
the State of Texas—never. 

This section of the Constitution and its interpretation isa matter of first 
impression before you. How will you construeit? Can this court undertake 
tosay: ‘‘Isit here all powerful; I reach out my arm because I have power, 
and wrench from a citizen a right, and take from his hand an important 
franchise, which has been intrusted to him by the peopleof this great State, 
and I will do it without written law?” Gentlemen of the court, can you 
entertain such a proposition? Can you think of it fora moment? No! No! 

There are some sections of the Constitution which are self-executing and 
some which are not. Tell me, if you can, how section 2 is self-executing, 
when it merely says that impeachments ot these officers shall be tried before 
the Senate. How can that be self-executing? What would be aself-execu- 
ting section of the Constitution? It would be one defining an offense, unless 
it ia already clearly defined in law, and affixing a penalty. Judge Cooley 
says: “A constitutional provision may be said to be self-executing if it 
supplies a sufficient rule by which the right given may be enjoyed and 
protected, or the duty imposed may be enforced, and itis not self-executing 
when it merely indicates principles, without laying down rules by means of 
which those principles may be given the force of law.’’ (Cooley’s Const. 
Lim., pp. 99, 100. 

Out own Supreme Court, in the case of the Galveston, Harrisburg & San 
Antonio Railway company v. The State, reported in the 77 Texas, 1n an 
able opinion by Judge Henry, which is lengthy, and which I will rot un- 
dertake to read, lays down the same rule in regard to the interpretation of 
the Constitution as Mr. Cooley. and shows the difference between a section 
of the Constitution which is self-executing and one which is not self-execut- 
ing, so that I take it, there will be no question here. I do not think that 
any of these learned gentlemen will claim that this section of the Constitu- 
tion is self-executing. It cannot possibly be self-executing. 

Now what is*the nature of a crime for which impeachment may be had or 
man removed from office? You find that the Constitution, and the laws 
made under it, provide for numerous removals from office, but none of them 
apply to the Commissioner of the General Land Office; and they, on every 
side, put up their sign boards, and say: ‘‘These refer to district or county, 
or this, or that, class of officers.”? They are all well lubeled. In speaking 
of laws under which removals may take place, Judge Stayton, in 78 Texas, 
393, (and he is not talking about State officers at all, because there is 
no 1aw authorizing the removal of one of the executive department), says: 
*¢The sa Se ot the words wilful aod corrupt, indieate that bad motive is 
necessary, under the statute, to make the act wilful, and that the fact that 
the act or omission was done in obedience to the will, was intentional, is 
not enough. As was said in 20 Pickering, 220, the word wilfully, in the 
ordinary sense in which it is used in the statutes, means not merely volun- 
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tarily, but with bad purpose. This definition was approved by the Supreme 
Court of the United States in 6 Otto, 702. The statute under consideration 
is one penal in character, and must be construed as though it were one de- 
tining a crime and prescribing its punishment.’’ 

We will now endeavor to go into our State Constitution a little more fully 
for the purpose of showing the criminal nature of the law referred to. Bear 
in mind that a crime, for which impeachment may be had, isa high grade of 
offense. Itis not, as Judge Miller says, one upon which we can use small 
arms. Itis of a higher'grade. It isoneso high that the Governor in his par- 
doning right and pardoning power cannot reach it. Ifa party is impeached 
and removed from office, the court can affix a higher penalty still. What is 
it? That he can never hold office again. It is a penalty which is almost 
equal to death itself. It is a penalty upon which generations can look back 
and frown. It is a penalty which affects a man while he lives, and will live 
upon his children and his children’s children forever. It is a higher crime; 
a crime for which the Governor can not pardon; a crime, the punishment of 
which not only wrests from him his office, but says tohim: ‘Go!’’ And 
as the slowly moving finger of scorn points him out, tells him: ‘You can 
never hold office again in this State—never.’’ Do you know ofa severer 

enalty? It is spoken of as the punishment of a crime, The Constitution 
itself calls ita crime. In speaking of the Governor’s pardoning power, it 
says: ‘“Inall criminal cases, except treason and impeachment, he shall have 
power to grant reprieves, commutations and pardons.’’ In other words, in 
all criminal cases, except the criminal cases of treason and impeachment, 
showing that the Constitution makers intended to mean, aud did mean, that 
it was a crime to which the heaviest penalty almost koown to the law could 
be attached. There is nopenalty without acrime; punishment presupposes 
acrime. In various other places in the Constitution it is referred toas crim- 
inal. This Constitution, in referring to removals of other officers, for other 
offenses, treats it as a criminal proceeding. 

In section 24, article V, we find a clause which is clearly self-executing. 
It provides that district attorneys, county judges, county clerks, justices of 
the peace, etc., may be removed by district judges. Supp they had 
stopped there? What would you have said? Would you have said this 
clause is now self-executing? No! but it adds, ‘‘for incompetency, official 
misconduct, habitual drunkenness, or other causes defined by law, upon the 
cause therefor being set forthin writing, and the finding of its truth by a 
jury.’”’ There is a self-executing clause. There is a clause which names 
offenses and affixes a penalty. Ia article XV, section 2, we find no such 

rovision. They may liken it to that clause of the Constitution of the 

nited States which authorizes impeachment, but what is thatclause? We 
find exactly the same clause that we have here. It is almost a verbatim 
copy. Our Constitution is almost copied from the Constitution of the 
United States; that is, from that portion of it which authorizes the impeach- 
ment ot the President and other officers named, and stops there. It says 
that the Senats may sit as a High Court of Impeachment and the House 
may present articles of impeachment. But section 4, article II of the Fed- 
eral Constitution names the offenses for which officers can be impeachec : 
‘* For treason, bribery and other high crimes or misdemeanors.’’ You do not 
find that in our State Constitution; you do not find any offense named. 
How can you undertake to fix one, when the law does not fix it? It is not 
fixed either by the Constitution or by statute. In Texas we have a statute 
that is different from that ef any Statein the Union, and I thank God for it. 
We have one of the grandest systems of law known to eivilization; and 
when you come to questions of exemptions, and homesteads, and community 
property, and all of those things, the enlightened states of the world are 
simply following iu the track of Texas, Not only that, but we have one of 
the grandest systems of criminal jurisprudence; and not only that, but it is 
a system of our own; itis not a system borrowed from somewhere else. We 
find in those great State trials by impeachment under the Constitution of 
the United States they invoke, on one side, the common law, and on the 
. other side the statutory law of the United States; but in this case, we are 
not called upon to go outside, either to the common law or the statute law 
of the United States or anywhere else, except Texas, and you can not go 


anywhere ane This being a penal offense, you must go to the Penal Code 
—Ct. Jour. | 
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of Texas to find the offense, you can not go elsewhere, and I defy the gen- 
tlemen to find any cause of impeachment there luid down. Now can you 
go to common law if you want a dsfinition? Can you go to some statute, or 
to the Constitution ot the United States? No; you must stop whenever you 
get to the borders of Texas. Article 3, Penal Code, says: ‘‘In order that 
the system of penal laws in torce in this State may becomplete within itself, 
and that no system of foreign laws, written or unwritten, may be appealed 
to, itis declared that no person shall be punished for any act or omission,”’ 
(that is broad) ‘‘unless the same is made a penal offense and a penalty is 
affixed thereto by the written law of this State.” Then wheredo you go with 
your common law? You may talk about high crimes and misdemeanors, 
but when you try a man in Texas you must go for an offense to the written 
law of the State, and nowhere else. 

Now, for fear that this might not be certain enough, our statute goer on: 
‘*Whenever :it appears that a provisios of the penal law is so indefinitely 
framed, or of such doubtful construction that it can not be understood, either 
from the language in which it is expressed or from some other written law 
of the State, such penal law shall be regarded as wholly inoperative.” 
(Penal Code, Art. 6.) You can not get it by construction; you can not reach 
it by common law; you can not reach it through the Constitution of the 
United States; you can not take up a remote statute of Texas and reach it 
by construction; the law must be plain and clear, otherwise it is wholly 
inoperative. 

Article 9 says: ‘This code, and every other law upon the subject of crime 
which may be enacted, shall be construed according to the plain import of 
the language in which it is written, without regard to the distinctioa usually 
made between the construction of penal laws and laws upon other subjects, 
and no person shall be punished for an offense which is not made penal by 
the plain import of the words of the law.” 

Section 12. ‘'No act or omission can be punished as an offense unless the 
ard making it penal was in torce at the time such act or omission took 
place. 

This especially cuts out all of that doctrine that a High Court of Impeach- 
ment, becauge it happens to be a Senate, can in some way interpret the law 
so as to prescribe the offense and fix a penalty. Nosir; before a law can be 
enacted there must be a bill; it must be regularly enacted by both houses 
of the legislature, under the approval of his Excellency. You cannot try a 
man unless it was a Jaw at the time the offense was committed. 

Then we havea definition in the criminal law of an ‘‘ offense:’’ Article 
52. ‘*An offense is an act or omission forbidden by positive law, and to 
which is annexed on conviction any punishment prescribed in this code.’’ So 
that our system of law is complete in itself; is full and clear within itself, 
and unless the respondent has been guilty of some offense prescribed by 
law, for which he may be convicted, and with a penalty attached to it, you 
cannot try him. I think that is clear. 

Article 53 of the Penal Code provides: ‘‘ Offenses are divided into felonies 
and misdemeanors.’”’ Article o4. ‘‘ Every offense which is punishable by 
death or imprisonment in the pevitentiary is a felony ; every other offense is 
a misdemeanor.’”’ Article 57. Offenses are again subdivided and classified 
as follows: 1. Offenses against the State, its property and revenue. 2. 
Offenses against the executive, legislative and judicial departments of the 
government, ete. 

Article 58 prescribes punishments prescribed for offenses under this code: 
First is death; second imprisonmentin the penitentiary for life or for a time; 
third is imprisonment in the county jail; fourth is forfeiture of civil or 
political rights; fittuh is pecuniary fine. Article 62, provides: ‘‘When the 
penalty aftixed to the commission of an offense is deprivation of political 
rights. such rights are intended to inc'ude the rights of holding office, of 
servihg on juries, and of suffrage.”’ 

Now it is proposed to try a citizen before this high court for these alleged 
offenses and to take away or forfeit his right to an office which the people 
have given to him. Yet, they propose to do it without any defined law 
attaching that penalty to it. 

Let us goa little further. The defendant has some guarantees under this 
Constitution which :annot be taken from him: *‘In all criminal prosecutions 
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the accused shall have a speedy trial by an impartial jury. He shal! have 
the right to demand the nature a d cause of the accusation against him, 
and to have a copy thereot. He shall not be compelled to give evidence 
against himself. He shall have the right of being heard by himself or 
counsel, or both; and be confronted with the witness against him, and shall 
have compulsory process for obtaining witnesses in his favor. And no 
person shall be held to answer for a criminal offense, unless on indictment 
of a grand jury, except in cases in which the punishment is by fine or 
imprisonment, otherwise than in the penitentiary, in cases of impeachment, 
or in cases arising in the army or navy,” etc., showing that our Constitution 
and our laws regard impeachment as a criminal prosecution for a criminal 
offense. (Constitution of Texas, art. 1, sec. 10). 

The points which we have discussed have seemed so clear to me, that I 
sometimes fear that I have not been able to impress the ideas as clearly 
upon others. 

What is the power of the Senate to sit as a Court of Impeachment? or 
rather I should say, what is this power of this Court of Impeachment? be- 
cause it is no longer a Senate. I have heard suggestions in regard to the 
inherent power of the Senate. To my mind, such suggestions are ridicu- 
lous. This High Court of Impeachment is no longer a Senate, but it sits: 
here above the Senate, above the executive, above the Legislature, above all 
other courts. Itis the highest criminal court Known to the law of our 
country, and you are sitting here as a court with power to hear and deter- 
mine, not upon any idea that you may have, but frorh the law and the 
testimony, if the testimony should ever be presented. You are here to 
decide by the law, the written law. My idea has always been drawn from 
the Constitution itself, that all power is inherent in the people, and when 
this court sits here, it sits asa court of special jurisdiction, with special 

owers for a special purpose, and for no other. Now suppose, if your 
Honore please, that you should attempt sitting as a High Court of Impeach- 
ment to try an offense such as was cognizable in the district court. Saya 
man (not an officer) should be ep of murdering another on the street, you 
would not have as much jurisdiction as a justice of the peace. You sit to 
hear and determine special questions especially submitted to you, and noth- 
ing else, and the Jaw under which you determine, must be clear and well 
defined. This Constitution, when it was promulgated and became the 
fundamental law of the land, in article 15, section 2, gave this court power 
to try certain officials, among others, the Goveruor, Lieutenant-Governor, 
Attorney-General, Land Commissioner, etc. Now for what crimes can you 
try the Governor? The Constitution does not say. The law under it does 
not say. You may think that is very remarkable, and so it is; but when 
yo"! come to consider that the question of trying any member of the execu- 
tive department has never been raised in this State betore, it will not seem 
so wonderful. 

Let me refer very briefly to a suggestion made by Judge Story in his 
gee argument on the Constitution of the United States. I may hear 
the question asked, can it be possible that there is no law under which we 
can impeach the Governor? [t is not only possible, it is only probable, but 
itis a fact, that to-day, under the Constitution of your State, there is no 
offense laid down under which you could impeach the Governor. There is 
no offense defined for which you can impeach the Governor, and the Lieu- 
tenant-Governor, the Attorney-General and the Commissioner of the Gen- 
eral Land Office all stand exactly upon the same footing—they all stand 
together. You cannot undertake to say that you can sit here as a High 
Court and impeach the Commissioner of the General Land Office, unless tor 
the same offense you can impeach his Excellency, the Governor. Would 
you undertake to say that you could impeach the Governor for a mistake 
that he might make in putting certain lands on the market? Would you un- 
dertake to say that you could impeach his Excellency because he made a 
mistake in awarding a contract, if he should make one? 

These are practical questions and are involved in the several constitutions 
which have been made (the constitutions of Virginia and Massachusetts 
being the first), and being the instrument in fact to which our fathers looked 
when they made the Constitution of the United States. Every State has a 
constitution. Now, for instance, pick up the constitution of Alabama, and 
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you will find that it authorizes the impeachment of certain officera for cer- 
tain grave offenses, for instance, treason, bribery, etc. Pick up the consti- 
tution ot Arkansas and it is about the same way; and go on down the line 
and you will find that nearly all of the constitutions are the same way, 
some being one thing and some another; but I will venture the assertion 
that you will not find a single constitution under which it has ever been 
undertaken to impeach a State officer unless the crime for which he was to 
be impeached was either set out 1n the constitution itself or in law made in 
pursuance of it. Ido not think that you will find anywhere that it has 
ever been attempted. Mr. Story says this: ‘‘ In some of the State constitutions 
no explicit provision is made for the impeachment of the chief magistrate; 
and in Delaware and Virginia he was not, under their old constitutions, im- 

eachable until he went out of office. So that noimmediate remedy in those 

tates was provided for gross malversations and corruption in office; and 
the only redress lay in the elective power, followed up by prosecutions after 
the party had ceased to hold his office. 2 Story Const., sec. 811. In those 
old constitutions of Delaware and Virginia, they placed a chief executive s0 
high that while he remained in office he could not be impeached, tor any 
offense. There was nothing for which he could be impeached and the 
whole matter was left for redress before the Deopie: Now tell me, under 
the Constitution of Texas, for what offense he could be impeached. It says 
you can impeach him, and leaves it to the Legislature to determine the 
causes. In section.42, article 3, of our Constitution we find this: ‘‘The Leg- 
islature shall pass such laws as may be necessary to carry into effect the 
provisions of this Constitution.’’ The Constitution itself is broad enough, 
provided the law had been enacted under it naming the offenses authorizing 
an impeachment, and the Constitution, in the section which I have just 
read, particularly makes it the duty of the Legislature to enact such laws as 
may be necessary to put this Constitution into effect. The Legislature has 
never enacted laws under it, except this: We find a section for the removal 
of certain State officers enacted under that section of the Constitu- 
tion referring to and literally copying section 2, of article 15, of the Consti- 
tution. The next section is 3379, which says that the causes for which he 
shall be removed shall be set out at length. It leaves it, still not defining 
what those causes are. The next section provides that notice shall be 
given. The next, how the vote shall be taken Then it comes down to how 
the judges shall be removed. 

So tue Constitution and laws are both silent wien it comes to naming or 
defining offenses for which an officer of the Executive department may be 
removed. There is absolutely nothing in the Constitution or in the law 
prescribing the offense for which he may be removed. Can you undertake 
to remedy that? Can you undertake to decide by what the law ought to be? 
Can you undertake to decide important rights by what the Constitution 
ought to be? It will not do. You must take, and you are compelled to 
take it, agitis. lt is well enough for us to understand as we go along how 
far a court can go. In the case ot Baker vs. Chisholm in the 3rd Texas re- 
port, on the ae of the establishment of courts and their powers and 
jurisdiction, I desire to call your Honors’ especial attention to the law that 
when a court is created and given a limited jurisdiction, that court is con- 
tined strictly to the terms of its power as laid down in the law. The court 
cannot reason its powers out by intendment; it cannot reach beyond the 
power especially given and conferred. Thisisanopinion by Judge Wheeler 
on an appeal from the District Court dismissing an appeal from a County 
Court. It appears that an election was held under the act of 1848 to locate 
permanently the county seat of DeWitt county. The litigation came up 
over that. Subsequently the County Court took cognizance of the contro- 
v-rsy between the friends of the two places and decided that Clinton was 
the legally elected seat of justice of the county of DeWitt. Now the Con- 
stitution and laws had given to the County Court a certain jurisdiction to 
hear and determine questions of elections of officers. That court came to 
the conclusion that under the power to hear contests for election of officers 
they had the power and right to hear and determine acontest in an election 
for 1 county seat. Judge Wheeler said no. He said: ‘‘Courts established 
by law cannot transcend the jurisdiction given by the law of their c:eation.’’ 
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Their powers cannot be enlarged by intendment so as to embrace objects not 
directly expressed in the law. 

Your Honors, in this High Court, are confined strictly to the powers con- 
ferred. You may hear and determine any question of impeachment for any 
offense laid down in the law, thatis, whenever there is such an offense cre- 
ated. The Executive may be tried and removed; you may try him fora 
known and defined offense, and for nothing else. The law has not said that 
there is any offense for which the Executive may be tried and removed or 
for which the Commissioner of the Land Office may be tried and removed. 
Then how are you going to reach out and take for granted that which is not 
here. Judge Wheeler says you can not reach it by intendment. You must 
have it by positive law, because this is a court of special and limited juris- 
diction and you can not go beyond the powers which are conferred. 

The same proposition is laid down Jsterin the 28th Texas, in the case of 
Cowan v. Nixon, in an opinion by Judge Willie, in which he refers to this 
case in the 8rd Texas, emphasizes it, and comes to the same conclusion, that 
“Courts establisheu by written Jaw can not transcend the jurisdiction given 
by the law of their creatior.’’ This honorable court is a court created by 
the Constitution and the laws, and we have no offense defined or even sug- 
gested for which you could try the Governor, the Lieute ant-Governor, the 
Attorney-General or the Commissioner of the General Land Office. It simply 
is not here, and in the language of Judge Story, when it ig not here, you 
must let the people take care of that. It isa matter that is as yet with the 
people, and until their law-making power (not inherent power in the Sen- 
ate) acts, there is non . The Senate has certain power as a Senate to assist 
in making laws, and by the concurrence of the other house and the Governor 
to make luaws—not otherwise. So tar as the inherent power of the Senate or 
a High Court of Impeachment to make an offense, and then to punish it, 
Judge Storey says: ‘‘The idea is monstrous.”’ 

There are certain rules of evidence, certain rules of construction, in which 
the common law may be invoked, but as stated in the third article ot our 
Penal Code, when you come to our criminal statutes, the crime must be 
clearly defined by our written law, and you can not invoke common law, or 

law from any foreigu country whatever. We have the decisions of our own 
' State which give us some light in the construction of this Constitution We 
have a statute which defines official misconduct, as applied to district and 
county orficers, and every time vou read the statutes, vou will find the sign- 
board up in great letters: ‘* THIS APPLIES ONLY TO THE COUNTY AND DIS- 
TRICT OFFICERS.”’ 

Let us see; referring to article 3390, chapter 2, Rev. Stat., removal of cer- 
tain county and district officers: It says: ‘‘ All district attorneys, county 
judges, commissioners and county attorneys, clerks of the District and 
County Courts, single clerks in counties where one clerk discharges the du- 
ties of both district and county clerk, county treasurer, justices of the peace, 
etc., and all other county officers now or hereafter existing by virtue of 
either the Constitution or laws, may be removed from office by the judges of 
the District Court.’’ (Now, for what? Mark you, it applies to them alone.) 
‘For incompetency, official misconduct, habitual drunkenress or drunken- 
ness not amounting to habitual drunkenness, as hereafter defined in this 
chapter.” 

Why is it they did not apply that to the Governor or to the Lieutenant- 
Governor or to some other great officers of the State? 

Simply because the law-making power did not gee fit to apply these 
moral offenses to the removal of the higher officers. Yet it applies to dis- 
trict and county officers, . a 

Let us go on a little turther. They say under this statute: ‘‘By incom- 
petency, as used in this title, is meant gross ignorance of official duties, 
gross carelessness.’’ 

Article 3398. ‘* By official misconduct, as used in this title,’ (with 
reference to what?) ‘with reference to county ojficers’”’ (not other officers ; 
not State officers) ‘‘is meant any unlawful behavior in reference to the duties 
of his office.’’ 

Then it goes on to define what drunkenness is as set out in this title, ‘‘ as 
applied to county officers,’ but not as applied to State officers. 

These articles and these chapters have no reference whatever to higher 
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State officers, and there is only one class of State officers for which direct 
provision has been made, and they are the judges of the different courts, 
but it does not include the judges of the Courts of Civil Appeals recently 
created nor of the Court of Criminal Appeals. By special enactment they 
do include the Criminal Courts in Houston and Galveston, but nowhere 
else. So you see they lay down the grounds on which judges can be re- 
moved by address, and why is it that in the Constitution they say that 
those officers can be addressed out for those reasons? There are some 
things I would like tor you to notice especially in this connection. Section 
8, Article XV: ‘ The judges of the Supreme Court and Court of Appeals 
(as used then. You Know we have different designations now: one is the 
Court of Criminal Appeals and the other the Court of Civil Appeals) shall 
be removed for wilful neglect of duty.’’ They lay down specifically, as ap- 
plying to these judges, how you can address them out, and this is signifi- 
cant. It states the causes for which you can address them out: ‘ For in- 
competency, habitual drunkenness, oppression in office’’ (now listen) ‘‘or 
other reasonable cause which shall not be sufficient ground for impeachment.” 

In other words, neglect of duty is not sufficient ground for impeachment, 
and hence we can address the judge out for that; incompetency is not 
sufficient ground for impeachment, and hence we can address him out for 
that; habitual drunkenness is not sufficient ground for impeachment, and 
hence we can address him out for that; or for oppression in office, or other 
reasonable cause which shall not be sufficient cause for imreachment. What 
does that prove? It proves that Chief Justice Miller, in the clause which I 
presented to your honorable body this morning, was correct, and that 
impeachment was a hundred ton gun, which was only intended to be fired 
at high officials and for high crimes. 

Now you have a right to reason from this. I take it for granted that I 
address a reasonable court, and if it had been intended that the Governor, 
or Lieutenant-Governor, or Attorney-General, or Commissioner of the Land 
Office could have been impeached for one of these offenses, it would have 
been easy to have said so. Or if it had been intended that a higher grade 
of offense was meant, they could have said that, but they have not said 
anything upon that subject, and there isno written Jaw of this State defining 
the cause for which one of these officers can be removed—none whatever. 

Now, I Know that my friends are learned in the law, and will try to invoke 
the common law in the face of these statutes and this Constitution. They 
cannot do it successfully; they cannot reach it. What was the intention of 
that Constitution? The intention was that the Legislature, if the occasion 
arose, or if they saw proper at any time, could make a law defining for what 
causes these executive officers could be removed. Having failed to do that, 
there is nothing upon which to remove them. 

Now let me refer very briefly to a few adjudicated cases, growing out of 
these sections of the law, because they are the only ones we have any adju- 
dications upon in this State; those sections of the law which apply to county 
and district officers. I want to show you how our courts have determined 
what was intended. I want to show you how our courts have looked upon 
the question of official misconduct as applied to these officers; bevause, 
while it does not apply directly to my client, yet it apples directly to that 
statute, and I invoke it as argumentative upon that point. I contend that 
there is no law upon the statute book defining an offense upon which he can 
be removed—none whatever. 

In 1873 the State Treasurer of Texas left the State. The Governor con- 
cluded that he had the power to declare the office vacant or forfeited and to 
appoint another, which he did. The question came up on a contest for that 
office. The Supreme Court passed upon the rights of the party holding the 
office. And these rights are sacred. When a man goes before a people, pre- 
sen's himself for an office, is heard by the people, and by their suftrages has 
become their officer, and has qualifitd, then he has a vested right to his 
office. It is no longer held by aa inchoate title, but it is a right, a vested right, 
which the Jaw gives him as soon ashe has become qualified. TheSupreme 
Court says: ‘‘Section 16 of the Ist article of the Constitution reads thus: 
‘No citizen of this State shall be deprived of life, liberty, property or privi- 
leges, orin any manner disfranchised, except by due course of the law of the 
land.’ The right to hold and exercise the tunctions of an office to which the 
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individual may have been duly elected may be regarded both a property 
and privilege, and therefore the incumbent can only be deprived of his 
office in the manner pointed out in the above section of the Constitution.” 
39 Texas, p. 11. , 

The Supreme Court, in a lengthy opinion, after fully reviewing the author- 
ities, heid that the Governor had no right to take this question into his 
hands and declare a forteiture of the office, but that the regular incumbent 
was entitled to his office, and they restored him. 

In the case of Fladen v. State, 56 Texas, 102, which is cited for the pur- 
pose of showing you that our preseat court looks upon the question in the 
same way, it was held that office is a franehise in a certain sense. and the 
right to the same never vests until (he person has been elected and has 
fuily qualified, and thereby becomes entitled to receive the office, and then 
that he can only be deprived of it by due process of the law of the land. 
This question again came up in the case of Davis v. State, 35 Texas, 125, ap- 
peal from Henderson county, and involves the manner in which these 
offices are held, and the absoJute right which a man has in them. The 
court say: ‘* While we recognize the authority given by the Conatitution to 
judges to remove sheriffs for cause, vet we must also admit the fact. that the 
power is an extraordinary one, to be executed out of the usual course for the 
administration of law, and should therefore never be called into operation 
except in cases of great necessity. and for clear and manifest cause; and 
even then, with great caution and in strict conformity with the authority 
given’”’ Now, the statute lays down strictly what these causes for the re- 
moval of a sheriffare and the Supreme Court says that when the court re- 
moves one, it must hold strictly to the law; it must hold to 
the spirit ana letter of the law—it cannot remove for anv general 
idea ot possible guilt, or suspicion of probable wrong. Not tor a 
general idea that he has committed some act wilfully; it must be the 
violation of some known law and must be wilfully and corruptly done. We 
have severa] cases where officers were removed for allowing prisoners to 
escape. Among others, the case of Hatch v. State, 10 Ct. App., 519, tried 
before the Court of Appeals. The case went up from Falls county. Judge 
Winkler says: ‘‘In Watson’s case, it was held by this court, in effect, that 
an officer cannot properly be held to have forfeited his right to an office, 
and as an incident, be removed frem office, when the offense charged 
amounted to simple negligence and involved no moral turpitude.’ That 
was & removal under a case where the statute defined what he could be re- 
moved for, defined official misconduct, which offense is clearly set out in 
the Constitution and in the statute, but still the Court of Appeals says that 
it must not only be done wilfully, but must involve moral turpitude. In 
other words, that the law never contemplated that an officer should suffer 
a disgraceful punishment of removal for merely failing to discharge his 
duty. Thatif a sheriff guarding a prisoner allows him to escape, unless 
his negligence is so plain and palpable as to evince wilfal corruption and 
moral turpitude, he cannot be removed. 

I refer again to the case reported in the 9 Court of Appeals, the case of 
Watson v. State. It went up from Falls county; the opinion was rendered 
by Judge Clark, a great lawyer aid a good judge. He says: ‘‘Stripped of 
the unnecessary verbiage, the indictment in this casecharges the appellant 
as sheriff, with negligently permitting the escape of persons in his legal 
custody, which offense is a misdemeanor under the law, punishable by fine 
not exceeding $1000. Upon conviction his punishment was assessed at fine 
of $150. and upon return of the verdict, the court acting under that clause 
of the Constitution and under that section of the statute which authorizes 
his removal, under action of the jury rendered judgment removing him 
from office. He appealed to the higher court. Judge Clark says: ‘This 
legislative construction of the Constitution evidently implies that every 
official shortcoming, upon the part of a county officer, shall not be visited 
with the heavy penalty of removal, and that only such acts as involve moras 
turpitude, or wilful negligence whicn borders closely upon the former, shall 
cause the officer to be condemned as unworthy of public confidence as a 
repository of a public trust.’”? VYhatis strong. Again. ‘‘The refusal or fail- 
ure or neglect of the officer must be either wilful or corrupt, before the 
State is entitled to his removal upon conviction of a misdemeanor, and not 
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amere act of negligence or inadvertence, which may comport with honesty 
on his part and a reasonable desire to properly discharge the functions of 
his office.’? How does that read? Now suppose you had a statute under 
the Constitution authorizing you to remove the Governor or Commissioner 
of the Land Office, (there is no such Jaw,) but suppose you had. Suppose 
you were operating directly under this very statute which is made to apply 
only to district and county officers. Suppose you were to bring it down, and 
measure the charges in this case by that law. Would you say that you 
could entertain these charges? You could not under these articlea of 
impeachment, even if that law applied to general officers of the State, which 
it does not, because there is nothing in them involving moral turpitude. 
They touch moral turpitude only in very high places,and nowhere charge 
it. There are about 16 of the articles which charge the Commiasioner with 
eve sold certain lands of the State. In some places it is said that he 
wilfully sold certain Jandsin certain counties. If hedid it at all, he did it 
wilfully, he could not have done it unwillingly. In another place, it says 
“erroneously.’’ If you could convict under the law applicable to county 
and district officers, how are you going about convicting a man for erro- 
neously doing something? When the whole thing is boiled down, all of the 
first 14 charges amount simply to this; that he misconstrued section 22 of 
that law, and suld lands when he ought not to have sold them, and that fact is 
wellknown. Well now, what moral turpitude could there bein that? You 
must take the pleader according to his plea; you must bring him down to the 
allegations he hasmade. There is nothing alleged showing corruption. It will 
not do to say ‘‘wrongfully,”’ but you must show howit is wrongful. Do they al- 
lege that the Commissioner received any benefit from it; that he did it for his 
personal gain? Not once. There is not even a suspicion of that, and I am told 
thatthe first report that was made on this subject actually exempted him 
from any personal moral turpitude inthematter. ButIam discussing these 
questions as they are presented in the plea of indictment, and I say that 
there is no act alleged setting out or showing in what manner, form, shape 
or fashion he committed any act, or was guilty of any moral turpitude or 
gross wilful misconduct. The articles, taken together, show on the face 
that he was doing the best he could, and, whether he was right or wrong, 
there is some question of construction both ways. The question was 
whether section 22 of the law applied to isolated sections, that is to a bunch 
of sections, cut off from other great bodies of public lands in other counties 
of the State, or whether it only applied to onesii glesection. Theconstruc- 
tion of the department in previous years on previous acts by former officials 
holding the same position, which had not been complained of, he hada right 
to look to, and has a right toinvoke in his construction of the same question. 
But be that asit may, whether he was right or whether he was wrong, 
unless it involved moral turpitude, there is no right or power in this High 
Court to find him guilty of moral turpitude, and strip from him that which 
the people have given him, to hold fora definite term, in accordance with 
the Constitution of your State. 

A little further. Judge Clark can do some good things, and he did a 
good thing when he wrote this opinion, and upon this point he is fuily up- 
held all the way through in an opinion by Judge Winkler in the 10 Court of 
Appeals. Listen at this; see how it reads to you: 

‘The framers of the Constitution contemplated further legislation regu- 
lating removals from office, and conferred an enlarged discretion upon the 
Legislature in the matter of prescribing causes for removal.’’ (9 Court of 
Appeals.) 

In what branch of it? Thediscretion rested in the law-making power of 
prescribing causes. Here the court has called the attention ot the law- 
making power to their rights, to their discretion under the Constitution, to 
legislate further in regard tothe question of removals from office. Yet they 
have not lezislated upon the question of causes of removal of the Executive 
or heads of these departments, and until they do, until both Houses speak 
and the Governor speaks, you cannot remove one of these officers. 

Now let usgo a little further upon that question: There is a case in the43 
Texas, the case of Gordon v. State, which has attracted much attention. It 
was tried in Guadalupe county. The district attorney filed an application 
before the court to remove the sheriff. The sheriff asked time to consult 
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counsel and the court adjourned until that evening. The case was called. 
Gordon’s counsel claimed that he had not been served with notice of 
charges against him, and court adjourned uatil following Wednesday, and 
Gordon was served with a copy of the rule to show cause why he should 
not be removed from office. He came in, filed his answer and the court re- 
moved him, and the question came up for final adjudication before the Su- 
prome Court. Judge Gould, passing upon the question, said: ‘‘It has been 

eld, and we think rightly, that this power of removal is not absolute or 
arbitrary, either as to the manner in which, or the causes for which it may 
be exercised.’? Then he goes on to set out how the sheriff was entitled to 
the rights that any county or district officer has under the law tv fully 
appear and defend himself and hear the causes for which he may be re- 
moved. He says finally: ‘‘The disability to hold office is part of the pen- 
alty affixed by our statutes to certain infamous crimes,’ and the crime 
must be an intamous one before a High Court could say to the man whom 
they would impeach: ‘* You can never hold office againin this State.’”’ ‘It 
is not to be imposed upon any citizen except by authority given by law.’’ 
It must be clear. The motion to dismiss for want of jurisdiction was over- 
ruled, and the judgment made on March 5, 1875, was reversed and prosecu- 
tion dismissed. Now show me where the Supreme Court of this State has 
ever allowed the removal of a man from office which t e people have given 
him upon such charges as are claimed here. The law does not define it and 
the Constitution does not pass upon it, and Judge Story says it was in- 
famous for any body of men or any Court of Impeachment to assume the 
right when the law is not clear and the authority is not given. I desire a 
few moments further indulgence while I present a section from one of our 
greatest law writers, Mr. Bishop: ‘‘An act to be punished civilly or even 
criminally must be wilful and corrupt, not a mere mistake or error.’’ (1 
Bishop’s Crim. Law, sec. 462.) They propose to hold the Land Commis- 
sioner responsible for his mistakes or for his errors. The courts say you 
cannot do that. It is proposed to impeach a member of the Executive de- 
partment of the government for a question of judgment. Upon a question 
of sale, upon a question of lease, upon a question of extension of lease. You 
cannot do that. It would tear our gevernment to pieces if you should at- 
tempt it. To attempt to do this would not only be an infraction of the 
Constitution, but it would break down that strong bulwark which the law 
has thrown around our form of government, giving three great pillars, the 
legislative, executive and judicial. This is a part of the executive. You 
might. as well attempt to strike down the Governor of your State on the 
same charge. Could you doit? Answer. 

I beg to refer particularly, in the light of this Constitution, to an opinion 
rendered in the 49 Texas, Trigg v. State. Thisisa leading case; thisisa great 
case. The decision was rendered by Chief Justice Roberts,and whenever I 
come to one of his decisions I feel that a great flood of electric light was 
throwa upon the question. Hereitis: The case went up from Travis county. 
Trigg was the county attorney of the county, and it was sought to remove 
him from office. There are a number of charges made against him. They 
charged him with drunkenness, and with habitual drunkenness, and with 
colluding with a defendant in a case whereby he was acquitted, and with a 
number of other acts, and he was removed. He appealed to the Supreme 
Court, and Judge Roberts takes up all of these questions severally and dis- 
cusses them. He takes the clauses ot the statute and of the different Con- 
stitutions and reasons them out, one by one. He lays one over here and 
another over there, and when he gets through the question is so clear that 
there 'can not possibly be any ground toerr in regard toit. He takes up 
and illustrates the clause of the Constitution and the statute under which 
he was removed, by the clause in article V, section 9, of the Constitution, 
which authorized the removal of district clerks. I want you to watch his 
reasoning in regard to that section of the Constitution and apply it to this 
case. I want you to lay this section of the Constitution down by the side of 
the clause under consideration. I want you to measure one by the other 
and tell me what you think or it. Here is the clause in regard to district 
clerks: ‘There shall be a clerk ot each county, who shall be elected by the 
qualified voters, to hold his office for two years, subject to removal by indict- 
ment or information by a grand jury, and conviction by a petit jury.’’ 
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There is no clause of the Constitution which says for what he may be 
removed. Here is a clause of the Constitution under consideration now 
which says that the impeachment of the Governor, etc., shall be tried by 
the Senate. For what? It does not say. Here are two clauses of the Con- 
stitution, and neither one of them says for what causes an officer may be 
removed, and Judge Roberts says: ‘The clause providing for the removal 
of the district clerk seems to have been copied in all of the Constitutions 
except that of 1869, from the Constitution of the Republic of Texas without 
any specific object, and without specifying the grounds of removal. That 
clause was itself defective in not specifying the grounds of removal.’ (Id. p. 
668.) Then he goes on to show that it it had not been for another clause of 
the Constitution, and for another statute which brings the district clerk in 
with these other district and county officers, he never could have been 
removed under the Constitution, because he says it was defective in not 
stating any grounds of removal. 

Now if that clause of the Constitution is defective in not specifying the 
ground of removal, is section 2 of article 15 perfect when it does not specify 
a@ ground of removal? Can any lawyer on earth tell me that he can find, an 
officer guilty under that clause of the Constitution and under the statute, 
which is merely a copy of ‘t, when it does not specify ary causes of re- 
moval? This isa plain question upon a plain proposition, and a plain decis- 
ion rendered bv a plain old man, whom we used to call ‘*Old Cob Pipe.’’ 
He isa one of the grandest men that ever lived or died in Texas. We will 
never appreciate Judge O. M. Roberts until we follow him to the grave. 
When that is done, his statue will be erected in front of this grand building. 
as the statue of Marshall stands in front of the capitol at Washington. 

Now let us goon a little turther. After fully and thoroushly discussing 
these questions: These opinions were of a character to attract public atten- 
tion and were all decided not long before the session of the convention in 
1876, but it re-adopted this clause, and applied it to all county officers, and 
48 we may reusonably suppose, engrafted upon it what the Supreme Court 
had held to be essential in its enforcement, the causes for removal, two of 
which were habitual drunkenness and official misconduct, to be set forth in 
' writing, etc., and until then, until they are amended in such a way as to 
set out the causes of removal, or until the Legislature, who had the power 
to do it, had enacted a law setting forth these causes of removal, these sec- 
tions of the Constitution were absolutely as ‘‘a sounding brags or a tinkling 
ecymbal.’’ There was nothing upon which the court could take hold. This 
condition can be easily remedle by the Legislature now in session passing 
a law naming the offenses for which the officers named in article 15, section 
2, may be impeached, but they can not give it retroactive effect. 

In addition to the authorities which I have read, I desire to call attention 
to the Breckenridge case, reported in the 27th Court of Appeals, which is 
full and clear upon those questions, but fear that I have alreadv trespassed 
too long upon your time, and, as far as I am concerned, am ready to submit 
the question to your Honors. 

The charges, as I understand them, are briefly these: 

(1.) That the Commissioner sold certain lands, making an erroneous con- 
struction of the law. That is charge No. 1 in specifications from 1 to 16. 

(2.) That he failed to call on the Attorney-General for his advice. In 
that, they set out that the question was then and there in his mind uncer- 
tain, and that he failed to call on the Attorney-General for advice. It is 
the greatest difficulty on this earth to be able to get out what is in a man’s 
mind. You can get what isin his pocket, but when you come to get down 
to his mind thatisa difficult thing todo. He may have been doubtful at 
one time, and at another time it may have been very clear. I haveseen the 
Supreme Court just in that condition. I have seen the Court of Appeals in 
that condition. At one time they were feeling about in darkness and at 
another were perfectly clear on the subject. Who ever heard of indicting a 
man because he was uncertaia in his mind how a thing was? 

(3.) That he colluded with certain parties to permit them to purchase 
certain lands. Colluded? How? A collusion may be for various purposes. 
They do not charge that he wilfully or corruptly colluded with parties for 
the purpose of cheating or defrauding the State out of these lands for his 
own benefit or benefiting himself. It would need a clause almost like an 
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indictment for them to reach a thing of that sort. So I take it that this 
charge is covered by the other specifications in the charge wherein they 
have already alleged that it was erroneously done. You cannot fly from 
one to the other. 

(4.) That he permitted certain parties to examine the files after office 
hours. Is there any moral turpitude in that? Is thereany allegation in 
that charge that the State was defrauded out of one dollar? No. Is there 
any allegation in that charge that this was corruptly done? No. That 
any man or set of men obtained an advantage over the State in any man- 
ner? No. Then where is the offenss, even if you could invoke the question 
of official misconduct laid down for county and district officers? It does 
not exist. 

(5.) That he leased certain lands to Schaurer Bros. instead of to one Mr. 

Funk. That is a serious—a solemn charge! Where is the moral turpitude 
in that? Do they allege or claim that the State was thereby defrauded out 
of a dollar? If so, why do they not allege it and show how? Not one word 
of that. Now I am just taking the allegations as they come. I could refer 
to the answer, but this is merely a question of law. It involves no moral 
turpitude; it is no statement of a charge against a man for which they seek to 
remove him from the high office which the people have given him, and for 
which your Honors might adjudge that he could never hold office again. 
It is upon such charges as this that they propose to base the prosecution. 
. (6.) That he changed the classification of certain timber lands upon the 
report of one Mr. Kellie! That is terrible, isn’t it? What kind of a man is 
Mr. Kellie? They donot allege that he is a bad man; they donot allege 
that he is such a man as would not give accurate information; they do not 
allege in any particular that there is any moral turpitude. It is useless to 
say merely that he corruptly did so. How? In what did the corruption 
consist? For his own benefit? It don’t say that. Did he get one dishon- 
est dollar out of it? They do not say that. Where is the offense under the 
arpa ay the State of Texas for which they propose to take away this great 
right 

(7.) Here is a charge that is fearful! That he made a wrong memoran- 
dum on a lease contract with H. & J. W. Snyder, by marking, in pencil, on 
the back of the lease contract, that it was paid toa certain time. They do 
not even state that that lease contract was in existence at that time. Iam 
told that it was not; that it was an old one. They dv not even allege that 
it was a valid and subsisting lease contract. Was not that terrible? That . 
he got hold of a lease contract, an old one, and put down on ita pencil mem- 
orandum that it was paid toa certain time? Do they say that that contract 
Was even in existence at that time? No. ‘“Butitis terrible! It is awful! 
It is awful!’ (to use the expression of one of my friends) that an officer of 
the State, under a $50,000 bond, who is responsible with his bondsmen for 
every act, should write upon a piece of paper, with a pencil, those words. 

That is térrible! Now, gentlemen, I refer to these things only to show 
you that if the question was brought down to the county and district offi- 
cers, which you can not do, you can not convict, you could not entertain 
these articles of impeachment. 

8) That he wrongfully extended a lease to H. & J. W. Snyder. Did 
the State lose any money by that? Do you allege that the State lost money 
by that? Was there, in truth and fact, any discretion under this statute 
se debe in the Commissioner of the Land Office? Who has the power to 
make and extend leases by law? Who has the authority? Why it used to 
be lodged in the Land Board, a great, cumbrous Land Board headed by the 
Governor and the Attorney-General and several others, but the LegisJature 
repealed that law and left the Commissioner of the General Land Office 
under a heavy bond to administer these laws, giving him certain discretion. 
He is responsible to the State upon his bond, responsible under his discre- 
tion, but not liable to impeachment upon a matter that rests murely within 
his discretion. 

Again, and the last. Tbat he asked William Bramlette to make a 
wrong certificate to a certain map. What use was to be made of the 
map? They do not tell you. How was the State to be defrauded 
by that map? They do not tell you. In what way does that map 
affect the question? We are not informed. But he asked the chief clerk 
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‘to make a false certificate to it. Well, if you were going to sit down to 
draw ao indictment against a man for forgery, would you allege it on such 
flimsy, slender threads as that? No. The State is represented here by 
able, distinguished and learned gentlemen. Why did they not draw ar- 
ticles for some tangible offense? Because they could not have gone further 
than they did under the facts they had to work on. The presumption is. 
that they went just as far as they dared go, because they areall fine lawyers. 
They knew what they were doing. Ifit had been a fact that the State of 
Texas had lost or was about tolose important interests by reason of his acts, 
or that there was under it any great moral turpitude, these gentlemen would 
have alleged it. . 

And so it is with all these charges all along the line. There is absolutely 
nothing ip them. Your Honors have no right, as the law stands, to inflict 
@ penalty uader that clause of the Constitution, and even if you had, on 
these charges, if you were trying him as a district or county officer, vou 
could not find official misconduct in them. 

I know that the relators are able and learned in the law,and that they 
will present their side from every possible standpoint, but I desire to return 
my thanks to the Court for the very kind and considerate hearing which you 
have given our side, and I ask you when you go out todeliberate to examine 
closely our Constitution and the decisions of the Supreme Court and Court 
of Appeals to which I have referred, and I shal! leave the result with you. 

In conclusion, I beg you to consider the decisions of the Supreme Court of 
the United States in United States v. San Jacinto Tin Company, 125 U.S. 
Rep., 274, and of Blum v. Looney, 69 Texas, p.1,and a long line of decisions, 
both Federal and State, in which it is held that a purchaser of lands from 
the State or government is bound to take notice of the law under which the 
land is sold, and if he is not. such a purchaser as the law contemplates, he 
procures no title and the contract of sale may be canceled. Itis under this 
principle that the State has recently recovered over half a million acres of 
land from the railroads; some of it patented land, illegally granted to them for 
the construction of sidings and switches. These certificates were granted 
by the different Governors and Land Commissioners of the State from 1854 
to 1889, with the exception of perhaps one Governor, and embrace, in all, 
nearly a million and a half acres. These certificates were illegal, and have 
been so held by our Supreme Court, and yet they were issued by our Demo- 
cratic Governors and Land Commissioners from 1854 down. It was notonly 
a mistake, it was a blunder, and yet who has ever heard of a proposition to 
impeach these honest officers for their eroneous construction of the law? 
Such a proposition would be monstrous; and yet learned gentlemen tell us 
they can impeach the present Land Commissioner if he has erroneously mis- 
construed the law. Surely, such an argument can find no lodgement in the 
breasts of honest judges, who are stripped from all prejudices, and who sit 
here ‘‘totry out the true intendment of the law.”’ 

The honor, the character, the reputation, the future, the family, the ali of 
my client are now in your hands. Deal with them justly under your 
solemn oaths as judges of this High Court. I have endeavored to place 
him before you, as an honest official of this great State. holding in his hands 
a sacred trust placed there by the people of Texas. He stands upon the 
impregnable rock of the Constitution and says that he has done no wrong. 
re holds up the shield of law and justice and says he has proved true to 

is trust. 
“Truth needs no flowers of speech.’’ 


At the conclusion of the above, Hon. T. 8. Smith, for the managers, stated 
that in View of the fact that numerous autnorities had been cited to which 
the prosecution desired to refer in order to present its argument systemati- 
cally, he, therefore, asked that the court adjourn to its nexc regular hour of 
reconvening. 

z ee of Senator Lewis, the court adjourned subject to the call of the 
enate. 
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SENATE CHAMBER, AUSTIN, TEXAS, April 25, 1898. 


The High Court of Impeachment convened as per call of the Senate. 
Quorum present. 

President Pro Tem. Kearby presiding. 

Hon. Henry W. Lightfoot, with the consent of the prosecution, offered 
- some additional authorities in behalf of the defendant. | 
Hon. T. §. Smith, of the managers, followed in behalf of the State. 


AFTERNOON SESSION. 


Court met pursuant to adjournment. 

Quorum present. 
President Pro Tem. Kearby presiding. 

Hon. L. T. Dashiell addressed the court in behalf of the State as follows: 


Mr. President and Senators: 


Never before in my life have I felt the weight of inexperience as forcibly as 
now. Selected as one of the managers of a case presented by a High Court 
of Inquest; the representative of the House of Representatives, an honor- 
able body; discussing legal Fp in the presence of respondent's 
counsel, gentlemen whose intelligence sparkles; and addressing a court 
which has been called into existence, not by a law enacted in the ordinary 
course of legislation, but by that higher law which regulates all legislation, 
the Constitution;—in view of these facts and by these extraordinary circum- 
stances profoundly impressed, I can but beg your indulgence while I 
present a few thoughts upon one of the points at issue. And in addressing 
‘*Your Honors,’’? I would not be looked upon as a prosecutor in the common 
acceptation of that term; rather would I be a seeker after the truth, an 
investigator in a matter of great importaace. 

If W. L. McGaughey, under the law and evidence, is innocent, my sym- | 
pathy for mankind in general, my earnest desire for purity in office, and my 
fealty to the party which has honored him in past, would prompt me to 
herald his innocence to the world. 

If, on the other hand, under the law and the evidence, this respondent is 
guilty of the charges heretofore set forth, the love that I bear for my State, 
the sense of duty that I feel as an official, and all of the instincts of justice 
and decency, will prompt me to demand that the accused be stripped of the 
habiliments of office, and that the manifesto be sent forth that he is 
unworthy of public coafidence. 

I will say further, that this trial calls for the strictest disinterestedness 
on the part of the judges and counsel. It is true that respondent’s position, 
reputation and happiness are at stake, but far more important than these 
personal considerations, are the fundamental priaciples involved, principles 
that lie at tae very bottom of organic law, and involve the purity and 
perpetuity of our government. 

To,.the articles of impeachment presented to this court by the House of 
Representatives in the name of the people of Texas, respondent’s counsel 
has filed two general demurrers, as follows, to-wit: 

‘‘And now comes defendant, W. L. McGaughey, in his own proper person, 
and demurs generally: 

“First. To the jurisdiction and power of this High Court of Impeachment 
uoder the Constitution and laws of the State of Texas, to receive articles of 
impeachment against him, to cause him to appear before it and demur, 
plead or answer to said articles of impeachment, or to any one or more of 
them, or to ut him on trial, or to try him, orto render or enter or record 
any judgment against him, because he says that sections 1 and 2, article 15 
of the Constitution, as do the laws of the State of Texas, fail to define any 
crime or offenses for which an impeachment will lie; that said sections and 
articles of the Constitution are not self-executing, but require legislation to 
put said sections of said article into operation. 

‘Second. He demurs to the several, each and all the articles of impeach- 
ment presented against him in these impeachment proceedings, because 
there is not contained in them, nor in any of them, any impeachable matter 
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under the Constitution and laws of the State of Texas; and because there 
is no treason, no brivery, no high crimes and no misdemeanor therein 
alleged ayainst him that are impeachable under the Constitution and laws 
of the State of Texas; and because there is no matter or thing therein alleged 
against him evidencing corruption on his part in the administration of the. 
business of the General Land Ortice of the State of Texas, and manifesting 
no act on his part, malain se nor mala prohibita, that subjects him to im- 
peachment under the Constitution and laws of the State of Texas, and of 
this he prays the judgment of the Hign Court of Impeachment.”’ 

To the second of these demurrers I will devote my attention, leaving the 
first for the consideration of other gentlemen who will address you. 

For the meaning end scope of the second demurrer, I will quote from the 
speech of respondent’s counsel (Lightfoot), so eloquently delivered on yes- 
terday. He says: 

“Tf you find from the laws of the State that he Foner et is guilty, as 
charged, and that you have a law fixing a penalty against him, then you 
will have but to enforce it; but if on the other hand you find that there is 
no prescribed law which he has violated, or you find that as a court there 
is no law prescribing a penalty under which, under the definition of crime, 
you can find him guilty, you must say that he go hence acquitted.”’ 

It at once appears that the distinguished gentleman takes the unqualified 
position that ‘tan impeachable offense must be an indictable offense.’’ The 
refutation of this theory involves the discussion of the necessity and pur- 
poses of impeachment. 

Ours is a representative government. At stated times, the people in their 
sovereign capacity designate certain of their number to act as their agents 
in matters of legislation, and in the execution and adjudication of laws. 
Certain discretionary powers are granted to these agents, and they are re- 
sponsible to the people for their legitimate use, or illegitimate abuse. The 
restraints thrown around an officer in the exercise of these discretionary 
powers are the statutes which define his official functions, ‘“‘his personal 
sense of duty, the force of public opinion, and the transitory nature of his 
seat.’’ If, however, as is sometimes the case, these limitations are of no 
avail, and such an officer exercises his discretionary powers in a wilful, rash 
and corrupt manner, the people, for self-protection, must have an extraordi- 
nary method by which they can speedily dispose of so dangerous a servant. 
Hence, the necessity for high courts of impeachment. In the necessity for 
such a procedure, we find its purpose. We indict and convict criminals 
under our statutory law for the purpose of punishing and reforming them. 
We arraign an unfaithful public servant in a high court of impeachment, 
not to punish and reform the individual, but to protect the people; and 
after the people have been protected, if he has done anything that the stat- 
utory law makes penal, he may be turned over to the ordinary courts of the 
country for punishment and reformation. | 
. See section 4, article 15, of the Constitution of Texas, which reads as fol- 

ows: 

‘Judgement in cases of impeachment shall extend only to removal from 
office, and disqualification from holding any office of honor, trust, or profit 
under this State. A party convicted on impeachment shall be subject to 
to indictment, trial and punishment, according to law.’? 

Hence, I claim that, in every necessity and purpose of impeachment, and 
in the inference drawn from the foregoing constitutional provision, that an 
impeachable offense may be, pot must be, an indictable offense, we find a 
sufficient denial of respondent’s demurrer. To the support of this conclu- 
sion, I bring to bear eminent authorities. In the History of the Constitu- 
tion by Curtis, pages 260 and 261, will be found the following: 

‘“‘Among the separate functions assigned by the Constitution to the House 
of Congress, are those of presenting and trying impeachments. An im- 
peachment, in the report of the committee of detail, was treated as an ordi- 
nary judicial proceeding, and was placed within the jurisdiction of the Su- 
preme Court That this was not in all respects a suitable provision, will ap- 
pear from the following consideration: Aithough an impeachment may in- 
volve an inquiry whether a crime against any positive law has been com- 
mitted; yet itis not necessarily a crime; noris there any necessity in the 
case of crimes committed by public officers, for the institution of any special 
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proceedings tor the infliction of the punishment prescribed by the laws, sinve 
they, like ull other persons, are amenable to the ordinary jurisdiction of the 
courts of justice, in respect of offenses against positive law. The purposes 
of an impeachment Jie wholly beyond the penalties of the statute or the cus- 
tomary law. The object of the proceeding is to ascertain whether cause ex- 
ists for removing a public officer from office. 

‘Such a cause may be found in the fact that either in the discharge of his 

office, or aside from its functions, he has violated a law, or committed what 
is technically denominated a crime. But a cause for removal from office 
may exist where no offense against positive law may have been committed, 
as where the individual has, from immorality or imbecility, or maludminis- 
tration, become unfit to exercise the office. The rules by which an 
impeachment is to be determined are, therefore, peculiar, and are not fully 
embraced by those principles or provisions of law which courts of ordinary 
jurisdiction are required to administer.”’ 
- Respondent’s counsel will please note that in the opinion of this eminent 
legal authority an impeachment may involve an iaquiry whether a crime 
against any positive law has been committed; yet it is not necessarily a. 
trial for crime. 

He assumes unqualifiedly that the purpose of impeachment is primarily 
to protect the public, and not to punish the offender. 

Your honors will pardon me for referring to another authority of great 
weight upon this point. Pomeroy, in his work on the Constitution, page 
482, developes with force and clearness the position of respondent, and that 
of the relators. In discussing the lawful grounds of an impeachment, he 
says: ; 

‘‘T wo answers have been given to this question resting upon two opposed 
theories of construction. One theory, maintained with great ability, both 
upon principle and authority, by a large school of public writers, confines 
the operation of impeachment clauses within very narrow limits. Accord- 
ing to it an impeachment can only be preferred agaiust an officer of the 
United States on account of some indictable offense which he has committed 
Assuming this general doctrine to be correct, and taking into account the 
further special rule that all crimes against the United States must be siatu- 
tory, the final conclusion is reached that the officer must have been guilty 
of an offense which had been made indictable by positive law of Congress. 
This law must have been passed prior to the commission of the criminal 
act, because a statute subsequent thereto declaring the act penal and im- 
posing a punishment would be an ex post facto law and obnoxious to ex- 
press inhibitions of the Constitution.’’ 

‘'The second theory does not cunfine the House of Representatives as the 
accusers or the Senate as the triers within such narrow limits. It regards. 
the process of impeachment as the important personal] sanction by which 
the observance of official duties is secured. as the very keystone by which 
the arch of constitutional powers is held in place. As the punishment to 
be inflicted has reference solely to the offender’s official position, so the acts 
for which that punishment was deemed appropriate must have reference, 
directly or inferentially, to the offender’s official duties and functions. 
Wherever the President or Vice-President or any civil officer has knowingly 
and intentionally violated the express terms of the Constitution or of a. 
statute which charged him of an official duty to be performed without a dis- 
cretion; and wherever, a discretion being left, within the bounds of which 
he has an ample choice, he exercises that discretion in a wilful and corrupt 
manner, oreven in a rash and headstrong manner, unmiadful of the ruin- 
ous consequences which his acts must produce, be is impeachable, and it 
makes no difference whether the act has been declared a felony or a misde- 
meanor by the criminal legislation of Congress or was regarded as such by 
the common law of England. Indeed, in this view the officer might be im- 
peachable for very many breaches of public duty which it would be impos- 
sible to treat as ordinary crimes and to definein the statute books as indict- 
able offenses. Thus the President has the power to grant pardons, uncon-. 
trolled and uncontrollable by Congress. Every pardon which he issues is 
valid, whatever be his motive and intent. It will be absolutely impossible 
for the Legislature to make the conferring of a pardon in any specified case 
or manner a crime for which an indictment would lie.’’ 
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WHAT NOW IS THE AUTHOR’S CONCLUSION ? 

I call your especial attention to his judgment, for it demonstrates that 
his grasp of the subject was complete: 

‘‘We must adopt the second and more enlarged theory, because it is ia 
strict harmony with the genera] design of the organic law, and because it 
alone will effectively protect the rigbts and liberties of the people against 
the unlawful encroachments of power, narrow the scope of impeachment, 
and the restraint over the acts of rulers is lessened. If any fact respecting 
the Constitution is incontrovertable, it is that the convention which framed, 
and the people who adopted it, while providing a government sufficiently 
‘stable and strong, intended to deprive all officers, from the highest to the 
lowest, of any opportunity to violate a public duty, to enlarge their author- 
ity, and thus to encroach gradually or suddenly upon the liberties of the 
-citizen. 

With what positiveness does this writer of international fame contradict 
the position assumed by the gentleman on my left. While such views may 
be detrimental to the welfare of counsel’s client, yet, I must insist, your 
Honors, that the principles so aptly expressed by Curtis and Pomeroy are in 
strict avcord with the highest conception of a good, uw pure, and a stable 
government, 

But I must hasten on. Officers and private individuals are alike amenable 
‘to the statuatory laws of our county. Official position protects no man from 
oe tion for any violation of the Penal Code; but when a citizen, having 

een lawfully designated, assumes the duties of an office, he is amenable not 
only to statuatory law, but also to the people for the faithful and efficient dis- 
charge of the requirements of the trust committed to him. Upon such a 
one’s shoulders are placed official responsibilities in addition to those attend- 
ing him in his capacity as a private citizen. If he is derelict in the perform- 
ance ot his duties, in so far as such dereliction is criminal, he may be indicted, 
and so far as it damages and endangers the body politic, he is subject to re- 
moval from office by impeachment, ‘ 

Kent, in his Commentaries, vol. 1, page 308, is clearly in sympathy with 
this line of thought, and I commend this author to respondent's counsel, if 
he earnestly seeks the truth. He says: 

‘‘In addition to all the precautions which have been mentioned to pre- 
vent abuse of the executive trust in the mode of the President's appoint- 
ments, his term of office and the precise and definite limitations imposed 
upon the exercise of his power, the Constitution has also rendered him di- 
rectly amenable by law for maladministration. Inviolability of any officer 
of the government is incompatible with‘the republican theory as well as with 
the principles of justice. The President, Vice President, and all civil officers 
-of the United States, may be impeached by the House of Representatives 
for treason, bribery, and other high crimes and misdemeanors, and, upon 
conviction by the Senate, removed from office. If then, neither the sense of 
duty, the force of public opinion, nor the transitory nature of the seat, are 
sufficient to secure a faithful discharge of the executive trust, but the Pres- 
ident will use the authority of his station to violate the Constitution or law 
of the land, the House of Representatives can arrest him in his career, by 
resorting to the power of impeachment.’ 

Mark the expression, your honors: ‘‘{nviolability of an officer of the gov- 
ernment is incompatible with the republican theory as well as with the 
principles of justice.’”’ I call upon respondent’s counsel, who spoke so elo- 
quently and fervently on yesterday, to reconcile this broad declaration, 
uttered by the great master of American jurisprudence, to the doctrine set 
forth in the general demurrer, and to the alleged acts of the Commissioner, 
which are admitted to be true in this preliminary discussion. Charged 
with a wilful and an intentional violation of the letter and spirit of the law 
governing his department; arraigned before this honorable court on a count 
alleging fraud and collusion in the disposition of the heritage of the chil- 
dren of Texas, this responde.t, forgetful of the nature of the high trust com- 
mitted to his care and its attending responsibilities, pleads that he ‘s not 
impeachable, because he is not technically indictable. 

I submit, your honors, that any effort to define absolutely those official 
offenses for which an officer can be impeached would be attempting the im- 
possible. The ingeauity of irresponsible officers, and the wide scope of 
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official offenses make definition impossible, and the limits of impeachment 
must be left to the patriotism and sound discretion of the court constitu- 
tionally designated to try such cases. Only by such a jurisdiction can the 
real purpose of an impeachment be accomplished. Limit a court of im- 
peachment to indictable offenses and you destroy its effectiveness. 

Mr. Story, in discussing what are the functions tc be performed in im- 
peachment, says: 

‘*The offenses to which the power of impeachment has been and is ordi- 
narily applied as a remedy, are of a political character. * * * * * 
What are aptly termed political offenses, growing out of personal miscon- 
duct or gross neglect, or usurpations, or habitual disregard of the public 
interests, in the discharge of duties of public office. These are so various in 
their character and so indefinable in their actual involutions, that it is 
almost impossible to provide systematically for them by positive law. They 
mut be examined upon very broad and comprehensive principles of public 
policy and duty. They must be judged of by the habits and rules and prin- 
ciples of diplomacy, departmental operations and arrangements; in short, 
by a great variety of circumstances, as well those which aggravate as those 
which extenuate or justify the offensive acts; which do not properly belong 
to the judicial character in the ordinary administration of justice, and are 
sar removed from the reach of municipal jurisprudence.”’ 

Judge Lawrence, an eminent jurist of Ohio, concurs in the opinion of 
zucge Story in an exceedingly able paper upon the same subject matter. 

© says: 

“Ttwould certainly seem clear that impeachments are not necessarily 
limited to acts indictable by statute or common law, and that it would be 
impossible for human prescience or foresight to define, in advance, by stat- 
ute, the necessary subjects of impeachments. 

“The Constitution contemplated no such absurd possibility. It may be 
said there is danger in placing in the Senate a power so undefined. 

“Tt was because of the danger that the power has been limited, as it has, 
in the Constitution, and experience has shown that the limitation is more 
than sufficient. The whole system of common law crimes, as it exists in 
England, and in almost every State in the Union, is the result of a judicial 
power equally undefined. 

‘(The system ot impeachment is to be governed by the great general prin- 
ciples of right, and it is less probable that the Senate will depart from this 
than that the whole Legislature would in the enactment, or than courts in 
the establishment of the common law.”’ 

To a reasonable lawyer these two quotations would be sufficient, but to 
make the point doubly sure, I quote from Lord seta Ppt ay an English law- 
yer of great ability: ‘‘Impeachment,’’ says the distinguished legalist, 
** was a remedy for cases not cognizable by the ordinary jurisdiction.”’ 

‘‘The learned Attorney-General has held that no impeachment could lie 
unless some law ¥as violated; but the opinion was contrary to the doctrine 
laid down by the greatest writers on the law of impeachment. Lord Coke 
did not so limit the power of parliament. He regarded this power as most 
extensive, and in describing it quoted this remarkable expression: ‘That 
it was so large and capacious that he could not place bounds to it either in 
obec or time.’ In short, this maxim has been laid down as irretragible, 
that whatever mischief is done, and no remedy otherwise be obtained, it is 
competent for parliament to impeach.’’ 

In the face of such authorities as Story, Lawrence, Brougham, and Coke, 
respondent’s counsel] can hardly hope to maintain the theory enunciated in 
the second demurrer. 

I will call vour attention to the further tact that all executive officers in 
our State or National governments have certain discretionary powers vested 
in them by the State or National constitutions. 

In many instances these discretiary powers can not be limited by statu- 
tory laws. This granted, I ask what protection, under respondents theory, 
would the people have when an officer grossly abuses his discretionary 
powers? The President of the United States by virtue of his authority 
could wreck and totally destroy our nation’s commerce, and at the same 
time be amenable to no statutory law. 


Yet can vounsel claim that such an officer, so offending against the wel- 
E—Ct. Jour. 
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fare of a whole people, could not be held accountable before the bar of a 
High Court of Impeachment ? 

_ Consider for a moment the discretionary powers of the Governor of your 
State. To him is given the power to pardon every felon within your peni- 
tentiaries. Suppose that he, grossly abusing his power, should release 
every convict now confined and pardon every criminal convicted. In no 
way could he be indicted under the laws of your State, yet can counsel sin- 
cerely claim that he could not be made to answer ‘at a High Court of 
Impeachment? The very thought of such a predicament is its own refu- 
tation. 

Granting to the executive officers certain discretionary powers unrestricted 
by statutory law, the people reserve to themselves the right to evict from 
office any of their representatives who corruptly, rashly “and intentionally 
seek to debase and injure the public service. 

Wharton in his work on Criminal Law, vol. 11, p. 407, throws some light 
upou this question. He says: 

‘*To subject the superior officers of government, upon whose uninterrupted 
presence at the helm the safety of the State depends, to indictments for 
misconduct in office, would be injurious to the body politic; and consequently 
in such cases impeachment is the sole instrument of penal revision, This 
principle applies to the superior executive officers of government so far as 
such officers are elected with discretion, and are the subjects of impeach- 
ment; to the Legislature, and clearly to the judges of all courts of record, so 
far as concerns their judicial as distinguished from their ministerial acts.?? 

Again doI refer to Pomeroy on the Constitution. With ox War ainary. 
clearness he approves the position that I here assume, as follows: 

‘The importance of the impeaching power consists, not in its effects upon 
subordinate ministerial officers, but in the check which it places upon the 
president and the judges. They must be clothed with an ample discretion. 
The danger to be apprehended is from an abuse of this discretion. But at 
this very point, where the danger exists, and where the protection should 
be certain, the president and the judiciary. are beyond the reach of congres- 
sional legislation. Congress can not, by any laws, penal or otherwise, iater- 
fere with the exercise of a discretion conferred by the Constitution. Even 
had the Legislature been clothed with express authority to defineand pun- 
ish crimes generally, they could not make criminal any kind of act which 
the Constitution permits the president or the judges to do, and subject these 
individuals to indictment therefor. But in fact, the express authority of 
Congress to define and punish crime is very limited. If the offense for 
which the proceeding may be iaostituted must be made indictable by statute, 
impeachment thus becomes absolutely nugatory against these officers, and 
in those cases where it is most needed as a restraint upon the violations of 
public duty.” 

What then, your honors, is the conclusion that I draw from all this rea- 
soning and all these authorities ? This, and this only: that there is a differ- 
ence between technical and political crime, and that while a political crime 
may be a technical crime, it i3 not necessarily so. Firm in the belief of this 
proposition, I deny the correctness of respondent’s second general demur- 
rer; and I am confirmed in my belief by Blackstone and by Campbell. The 
latter, in his famous speech in the Chase trial, proceeds as follows: 

“The next provision in the Constitution declares that judgment in cases 
of impeachment shall not extend further than to removal] from office and 
disqualification to hold and enjoy any office of honor, trust or profit under 
the United States. 

‘‘Here the Constitution seems to make an evident distinction between 
such misdemeanors as would authorize a removal from office and disquali- 
fication to hold any office, and such as are criminal, in the ordinary sense 
of the word, in courts of common law and punishable by indictment. So 
far as the offense committed is injurious to society, only in consequence of 
the power reposed in the officer being abused in the exercise of his official 
functions, itis inquirable into only by impeachment and punishable only bv 
removal from office and disqualification to hold any office; but so far as the 
offense is criminal, independent of the office, it is to be tried by indictment 
and is made punishable aecording to the known rules of law in courts of ordi- 
nary jurisdiction. Asifan officer takea bribe to doan act not connected 
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with his office, for this he is indictable in a court of justice only. Impeach- 
ment, therefore, according to the meaning of the Constitution, may fairly 
be considered a kind of inquest into the conduct of an officer merely as it 
regards his office, the manner in which he performs the duties thereof and 
the effects chat his conduct therein may have on society. It is morein the 
nature of a civil investigation than of a criminal prosecution. And though 
impeachable offenses are termed in the Constitution as high crimes and © 
misdemeanors, they must be such only so far as regards the official con- 
duct of the officer, and even treason and bribery can only be inquired into 
by impeachment so far as the same may be considered as a violation of the 
duties of the officer a: d of the oath the officer takes to suppo:t the Consti- 
tution and laws of the United States and of his oath of office, and not as to 
the criminality of those offenses independent of the office. This must be 
inquired into and punished by indictment. 

“This position is strongly supported by the mode of proceeding adopted 
by this honorable court in cases of impeachment. 

‘You issue a summons to give notice to the accused of the proceeding 
against him; you do not consider his personal appearance necessary; you 
issue no compulsory process to eaforce his personal attendance, and you pass 
sentence, or render judgment, on him in his absence. 

‘But in in all criminal prosecutions, compulsory process must issue at some 
stage of it to enforce the defendant’s appearance ‘unless outlawry in Eng- 
land be considered an exception, which, it is believed, is not resorted to in 
this country), and his personal appearance is considered absolutely neces- 
sary; and in almost every case, he mus: be personally present when sent- 
ence is pronounced against him. 

“This construction of the constitutional provision appears to be absolutely 
necessary to avoid the absurd consequence that would arise from a different 
construction; that of punishing a man twice for the samé offense, which 
could not have been intended by the framers of the Constitution. The nature 
of the judgment which yu are bound to render, and not to exceed, appears 
also conclusive on this head. You can only remove and disqualify an indi- 
vidual from holding an office of honor, trust or profit. This can not be con- 
sidered a criminal punishment; it is merely a deprivation of rights; a dec- 
laration that the person is not properly qualified to serve his country. 
Hence, I conceive that in order to support these articles of impeachment, 
we are not bound to make out such a case as would be punishable by indict- 
meat in a court of law. It is sufficient to show that the accused has trans- 
gressed the line of his official duty, in violation of the laws of his country; - 
and that this conduct can only be accounted for on thse ground of impure 
and corrupt motives. We need oot hunt down the accused as a criminal, 
who had committed crimes of the deepest dye, and this honorable court are 
not authorized to ioflict a punishment adequate to such crimes, if they had 
been committed and could be established.”’ 

Your Honors, I have already detained you too long. I close with this 
proposition: If, as I have attempted to show, there is a difference between 
technical and political crime, then impeachment is not limited to acts 
‘‘mala prohibita.”’ 

Upon this point Mr. Story is exceedingly clear. He says: 

‘Congress have unhesitatingly adopted the conclusion that no previous 
statute is necessary to authorize an impeachment for any official miscon- 
duct, and the rules of proceeding and the rules of evidence, as well as the 
principles of decision, have been uniformly promulgated by the known doc- 
trines of the common law and parliamentary usage. In the few cases of 
impeachment which have hitherto been tried, no one of the charges has 
rested upon any statuable misdemeanor.”’ 

To that matchless lawyer, Judge Cooley, I also appeal. On the subject of 
impeachment, he speaks as follows: " 

‘‘The two very etlective restraints which the Legislature may interpose 
to the use of executive and judicial authority are: First, that which consists 
in its control over their jurisdiction, and, second, the proceeding by impeach- 
meot. Much of executive authority comes, not from the Constitution, but 
from statute, and what is thus given may at any time be taken away. The 
same is true of the courts. Some of them are purely statutory courts, and 
may be modified or abolished; all of them derive most of their jurisdiction 


ixxvi PROCEEDINGS OF THE HiGH Court OF IMPEACHMENT. 


from statutes, and whenever this is abused it can be restricted or taken 
away. But it may also be modified or taken away on grounds of expediency 
or policy merely. Impeachment is for the purpose of punishing misconduct. 
By the Constitution of the United States, the House of Representatives has 
the sole power of impeachment, and the Senate the sole power to try its 
presentments. When the President is tried, the Chief Justice shall preside, 
and no person shall be convicted without the concurrence of two-thirds of 
the members. Judgment in cases of impeachment sha!l not extend further 
than to removal from office and disqualification to hold and enjoy any office 
of honor, trust, or profit under the United States; but the party convicted 
shall nevertheless be liable, and subject to indictment, trial, judgment and 

unishment according to law, provided the impeachable offense is also an 
indictable offense. The President’s power to grant reprieves and pardons 
does not extend to impeachment.” 

‘The offenses for which the President or any other officer may be im- 
peached are any such as in the opinion of the House are deserving of 
puvishment under that process. They are not necessarily offenses against 
the general laws. In the history of England, where the like proceeding ob- 
tains, the offenses have often been political, and in some cases for gross 
betrayal of public interests punishment has very justly been inflicted on 
cabinet officers. It is often found that offenses of a very serious nature 
voy high officers are not offenses against the criminal code, but consist in 
abuses or betrayals of trust, or inexcusable neglect of duty, which are dan- 
gerous and criminal because ot the immense interests inyolved and the 
greatness of the trust which has not been kept. Such cases must be left to 
be rear as on their own facts, and judged according to their apparent 
results. 

And now, Mr. President, and gentlemen of this High Court of Impeach- 
ment, I submit relator’s objections to respondent’s second general demurrer, 
pleading the importance of the case as my excuse for having detained you so 
long. The eyes of the people of Texas are upon you. Never before in the 
history of the south has there been a trial approximating in importance 
the one now in progress. The influence of the accused, the magnitude of 
the offenses charged, and the prominent position that this case will take as 
® precedent in future impeachments, all call for the exercise of the highest 
intelligence and the broadest patriotism. We feel confident that your 
honors will exercise that fairness and conservatism so becoming a court of 
discretionary powers, and we will await your decision and abide the result 
with a consciousness of having honestly discharged the duty placed upon us 
by the representatives of the people of Texas. 

At his conclusion, Senator Imboden sent up the following: 

Mr. President: I should like to hear some one of the Board of Managers 
on the part of the House of Representatives discuss article 3415, of title 66, 
chapter 2 of the Revised Civil Statutes, in connection with some twenty of 
the articles of impeachment. 

Hon. J. C. Beall then followed in behalf of the State, to-wit: 


Mr. President, and Gentlemen of the High Court of Impeachment: 


It is safe to say that no member of this court has ever been a participant 
in a scene more dramatic thanthis. It is a drama so exciting in its interest, 
and so commanding in its importance, that not only are the eyes of the peo- 
ple of Texas directed to-day towards the scene, but it will be remembered 
and pointed out as a precedent for all generations. 

A member of the executive department of our government, in whose hands 
the people of the State of Texas have cuonfidingly placed interests of the 
zreatest magnitude and importance, is before us for trial. The Representa- 
tives of the people seek to take from him, as no longer worthy of it, that 
which the people have given. The members of the House of Representatives, 
to whom was entrusted the responsibility of conducting this prosecution, 
have been and are duly impressed with the solemnity of the occasion, and 
with the responsibility of the position, but it has remained for the distin- 
guished counsel for the respondent to seek to inject the threads of comedy 
into this proceeding by flippantly denouncing the charges that we have pre- 
sented as insignificant, puerile and silly. I would suggest to the able coun- 
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sel that they had better beware, lest before the termination of these proceed- 
ing, they may wish they had not assumed so much the phase of the tragic. 

In the discussion of this question, I wish, to a great extent, toaddress you 
through the medium of the most learned and able expounders of the Consti- 
tion, for they have wisdom, while I have ignorance; they have experience, 
while I have inexperience; and they have influence, while I have none. 

Upon the proposition contained in the second demurrer of the respondent, 
that an offense, in order to be impeachable, must also be indictable, there 
arise many grave and important considerations. 

Is it true that impeachment in its nature is a criminal proceeding, or is it, 
on the other hand, a grand ingest by the people for the purpose of remov- 
ing public servants for their own protection? Isits purposethe punish- 
ment of those who have committed crime, or is it not rather for the safe- 
guard and protection of the people? 

The counsel] for respondent on yesterday predicated his argument on the 
assumption that impeachment is for the purpose of punishing crime In 
refutation of this, and as a vindication of its true purposes, I quote from the 
‘‘Principles of Constitutional Law,’ by Mr. Cooley, page 158: ‘ Impeach- 
ment is for the purpose of punishing official misconduct.”’ In order for the 
position of the counsel to bein harmony with Judge Cooley, it is necessary 
for him to sustain the contention that misconduct of an officer is a crime. I 
take it for granted that nu member of this honorable court will for a mo- 
ment consider such a proposition as valid and reasonable. The word mis- 
conduct is a word of ordinary use and ordinary signification. There does 
not cling to it any technical meaning. It of necessity means wrong con- 
duct, and not criminal conduct. It means ill behavior, and not of necessity 
some act in defiance of and forbidden by the penal statutes of the State of 
Texas. If Mr. Cooley is correct In his definition of the nature of an impeach- 
ment, then the counsel for respondent must be incorrect or the distinction 
between misconduct upon the one hand and criminal couduct upon the other 
is not well defined and easily understood. 

Again I quote from the speech of Mr, Bayard, in ‘‘Wharton’s State 
Trials,’’ page 263. Mr. Bayard, itis true, was counsel in this case, and in- 
terested in its result, but he was a lawyer of such renown, so learned in the 
history of the Constitut.on of our government, that his opinion is neverthe- 
less entitled to great weight and authority. 

Mr. Bavard says: ‘I have but one observation more to make on this 
point, and that is, that impeachment is a proceeding merely of a political 
nature. It is not so much designed to punish the offender as to secure the 
State. It touches neither his person nor his property, but simply divests 
him of his political capacity.” 

Again, counsel for defendent is so unfortunate as to act in conflict with 
the position assumed by this eminent authority, for while counsel main- 
tains that impeachment is criminal in its nature, Mr. Bayard asserts that 
it is only political in its nature. Again, Mr, Bayard says that its purpose 
is not for the punishment of the offender but for the protection of the State. 
On the other hand counsel maintains that being a criminal action, if the 
results are adverse to the respondent, it must be in the nature of a punish- 
ment for a crime committed. I quote again from the speech of Mr. Camp- 
bell, who was counsel in the proceedings of impeachment against Judge 
Chase: ‘‘The Constitution seems to me to make an evident distinction 
between such misdemeanors as would have been cause for removal from of- 
fice and disqualification from holding office, and such as are criminal in the 
ordinary sense of the word in common law and punishable by indictment; 
for as the offense committed is injurious to society only in consequence of 
the power reposed in the officer being abused in the exercise of his official 
functions. it is inquirable into only by impeachment and punishable only 
by removal from office and disqualification to hold any office; but so far as 
the offense is criminal independent of the office, itis to be tried by indict- 
ment and is made punishable according to the known rules of law in courts 
of ordinary jurisdiction. Asif an offiver takes a bribe to do an act not con- 
nected with his office, for this he is indictable in a court of justice only. 
* * * * * Tmpeachment, therefore, according to the Constitution, may 
be fairly considered a kind of inquest into the conduct of an officer merely 
as it regards his office, the manner in which he performs the duties thereof, 
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and the effects that his conduct therein may have on society. Itis more in 
the nature of a civil investigation than of a criminai prosecution. And 
although impeachable offenses are termed in the Constitution high crimes 
and misdemeanors, they must be such only so far as regards the official 
conduct of the officer, and even treason and bribery can be inquired into 
only by impeachmeat so far as the same may be considered as a violation of 
the duties of the officer and of the oath the officer takes to support the Con- 
stitution and laws of the United States and of his oath of office, and not as 
to the criminality of those offenses independent of the office. This must 
be inquired into and punished by indictment. This position is strongly 
supported by the mode of proceeding adopted by this honorable court in 
cases ofimpeachment. You issue a summons to give notice to the accused 
of the proceedings against him; you do not consider his personal appear- 
ance necessary; you issue no compulsory process to enforce his personal at- 
tendanc, and you pass sentence or render judgment on him in his 
absence. But in all criminal prosecutions compulsory process must issue 
at some stage of it to enforce the defendant’s appearance, (unless outlawry 
in England be considered an exception, which, it is not believed, is resorted 
to in this country), and his personal appearance is considered absolutely 
necessary, and in almost every case he must be present when sentence ia 
pronounced against him. This construction of the Constitutional provision 
appears to be absolutely necessary to avoid the absurd consequence that 
would arise from a different construction—that of punishing a man twice 
for the same offense, which cou'd not have been intended by the framers of 
the Constitution. * * * * * Hence, I conceive that in order to support 
these articles of impeachment we are not bound to make out such a case as 
would be punishable by indictment in a court of law. It is sufficient to 
show that the accused has transgressed the line of his official duty in vio- 
lation of the laws of his country, and that this conduct can only be accounted 
for on the ground of impure and corrupt motives.’’ So the counsel for re- 
spondent must come in conflict with this learned jurist. 

Mr. Abbott, in defining impeachment as applied to an officer, thus speaks: 
‘‘As applied to an officer, these words designate a proceeding involving an 
accusation, trial and judgment for misconduct which renders rem oval from 
office proper. The proceeding by impeachment differs from indictment in 
important respects. It relates more particalarly to official misconduct, or 
offenses for which the person shonld no longer hold office; hence the charges 
which will warrant impeachment are not necessarily the same with those 
which will sustain an indictment. The accusation in impeachment is pre- 
ferred and prosecuted by some branch of the political power, instead of by 
the grand jury and district attorney. It is tried, in most jurisdictions, 
before a quasi political tribunal, instead of in the courts of justice, and it 
results, if sustained, in a decision the chief element of which 1s the removal 
of the officer from his office, though bv positive law a sentence of disquali- 
fivation from any future holding of office may in many cases be added.’’ 

From these authorities you are not compelled to resort to inferences to 
conclude that impeachment is not limited in its operatioas to those offenses 
which are in violation of the penal statutes of the State, for they state in 
most positive terms that it need not be an indictable offense; that it need be 
only official misconduct, or for such misbehavior in office as renders the 
removal of the officer necessary for the public good. 

In speaking of the question of impeachment, I find the following quota- 
tion occurs in No. 65 of the Federalist: ‘‘The subject of its jurisdiction are 
those offenses which proceed from the misconduct of public men, or in other 
words, trom the abuse or violation of some public trust. They are of a 
oature which may with peculiar propriety be denominated political, as they 
relate definitely to injuries done immediately to the society itself. * * * 
What, it may be asked, is the true spirit of the institution itself? Is it not 
desigued as a method of national inquest into the conduct of public men?”’ 
This quotation is from the pen of Mr. Hamilton, who was so familiar with 
all the facts and details connected with the framing of the Constitution of 
the United States, a man so learned in the constitutional history, and deeply 
versed in law, that, whatever opinion we may have of his political faith, we 
must bow to his authority upon questions constitutional in their nature. 

I next quote Mr Charles Sumver as authority upon this question. Mr. 
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Sumner says: ‘As we discern the true cha-acter of impeachment under our 
Constitution, we shall be constrained to confess that itis a political proceed- 
ing before’a political body, with political purposes, that is founded on politi- 
cal offenses proper for the constraint of a political body, and subjecc to a 

olitical judgment only. Even in casesof treason and bribery the judgment 
is political, and nothing more. If I were to sum upin one word the object 
of impeachment under our Constitution, meaning that which it has in view, 
and to which it is practically limited, I would say, expulsion from office.” 
If Mr. Sumner had framed this definition in agreement with the contention 
of counsel, it would have been that impeachment is a criminal proceeding 
before a criminal court, with criminal punishment as its purpose, and that 
its sole object would be the punishment of the offender. 

I quote from Miller on the Constitution, where he says: ‘Impeachment 
is what physicians call heroic medicine, an extreme remedy, proper to be 
applied against an official guilty of political crime.’’ The counsel for re- 
spondent has quoted from this authority, but omitted this part of the quo- 
tation. Unfortunately for the counsel, Mr. Miller defines impeachment as 
being a remedy to be applied to officials guilty of political crimes, and not to 
officials guilty of penal statutes alone. 

In thus speaking of political crimes, Mr. Summer and Mr. Miller do nou 
use the word political in a narrow, sectional and partisan sense, but in that 
broad, higher and truer sense of the term as applied to matters of govern- 
ment. 

In regard to the purposes of impeachment, I quote from Wharton’s State 
Trials, p. 313: ‘It seems to me on the contrary, that the power of impeach- 
ment has two subjects: First, to remove persons whose misconduct may 
have rendered them unworthy of retaining their office; and secondly, to 
punish those offenses of a mere political nature which though not suscepti- 
ble of that exact definition whereby they might be brought within the 
sphere of ordinary tribunals, are yet very dangerous to the public. These 
offenses, in the English law, and in our constitutions, which borrowed its 
phraseology, are called high crimes and misdemeanors.”’ 

Mr. Curtis, in his history of the Constitution, says: ‘‘The purposes of an 
impeachment lie wholly beyond the penalties of the statute or the custom- 
ary law. The object of the proceeding is to ascertain whether cause exists 
for removing a public officer from office.”’ 

I quote now from an able article written by Judge Lawrence: 

“‘Itis absurd to say that impeachment is here a mode of procedure for the 
punishment of crime, when the Constitution declares its object to be removal 
from and disqualification to hold office, and that, ‘the party convicted shall 
nevertheless be liable and subject to indictment, trial, judgment and pun- 
ishment, according to law, for his crimes.’ Subject to those modifications, 
and adopting the recognized rule that the Constitution should be so con- 
strued as to be equal to the occasion for its exercise, and accomplish the 
Poa ee of its framers, impeachment remains here as it was recognized in 

ngland, at and prior to the adoption of the Constitution. 

‘These limitations were imposed in view of the abuses of the power of im- 
peachment in English history.” 

In the light of these authorities defining the nature of impeachment and 
its purposes, it seems to me absurd that it should be limited to criminal 
offenses. As bas been shown, the methods of procedure are entirely differ- 
ent, and it cannot be shown that the purpose of its punishment is the same 
as that in criminal actions. The overwhelming and indisputable weight of 
authority is that the object of impeachment is to secure the removal frum 
office of persons who, by reason of misconduct or misbehavior, have forfeited 
their right to the confidence and trust of the people. 

In criminal actions, the purposes of punishment are as defined by Bouvier: 
‘*To reform the offender, to deter him and others from committing like 
offenses, and to protect society.’’ I dare say that none of the counsel for re- 
spondent will say that the purposes of this impeachment are the reforma- 
tion of Mr. McGaughey, however commendable such a purpose would be, 
and however much, in the light of the charges that have been so solemnly 
presented against him, such a resull would be a consummation devoutly to 
be wished; but this is notits purpose. Itis to protect the interests of the 
people, the welfare of the public and the honor of the State against the 
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wilful, palpable and outrageous violations of his solemn oath of office and 
the sacred laws of this State. 

In dealing with this question of impeachment, counsel for respondent 
have sought to profit by what they are pleased to term the imperfections of 
our State Constitution. At the time that our Constitution of 1876 was 
formed, our Constitution makers had the benefit of all the provisions con- 
tained not only in the Federal Constitution, but also those of most of the 
States of the American Union. Whatever benefit such a line of distin- 
guished precedents might afford, they received, and it occurs to me that the 
charge of counsel that the framers of our Constitution were guilty of sub- 
mitting to the peoplea document so imperfect in its construction that one 
of its most important provisions is found worthless and of no effect, is an 
imputation against their honesty or their intelligence. i 

Counsel for respondent lays particular stress upon the proposition that our 
Constitution is imperfect in that it does not contain an enumeration of im- 
peachable offenses, and no law has ever been enacted to supply the defect. 

Let us briefly consider the Constitution of our State relative to impeach- 
ment. It may be that from this source some tact may be drawn that will] aidin 
the elucidation of this question. At the very inception ot the government 
after the separation from Mexico, the framers of the charter of the Provis- 
ional Government seemed to contemplate the idea that persons entrusted 
with power by the people might prove false to the trust, and that citizens 
clothed with official power might so abuse that power as that the public 
good would require their removal. , 

Article XI of the Constitution, or Provisional Government of Texas, reads 
as follows: 

“On charges and specifications being made against any officer of the Pro- 
visional Government for malfeasance or misconduct in offiee, and presented 
to the Government and council, a fair and impartial trial shall be granted, 
to be conducted before the general council, and if, in the opinion of two- 
thirds of the members, cause sufficient be shown he shall be dismissed by 
the Governor.”’ | 

There, you see that while the shadows of war hung about this infant 
State our fathers recognized the right of the people to have protection 
against unfaithful and inefficient officers. You will observe that two gen- 
eral causes are here assigned, viz.: ‘misconduct’ and ‘‘malfeasance,”’ neither 
of which is an indictable offense, necessarily, or even ordinarily. But they 
go further, so as to remove everything that could cause a doubt as to the 
meaning, and provide tor the removal ot officers when, in the opinion of 
two-thirds of the members of the general council, ‘‘sufficient cause be 
shown.’’ Mark the language, if you please. They do not say, ‘‘when an 
indictable offense has been committed,’ or ‘‘when a statutory crime has 
been committed,’’ but they say that the offender shall be dismissed whezx, 
in the opinion of two-thirds of the general council, ‘sufficient cause be 
shown. 

Counsel for respondent has denominated as an unheard of proposition the 
idea that their power to decide what is, or what is not, an impeachable of- 
fense could, with wisdom and safety, be left to the discretion of the Senate 
of the State; and members of this court, forgetful of the fact that they would 
be called upon to sit with supposed impartiality, have freely denounced it a3 
monstrous. If this proposition isso deserving of condemnation, I beg gentle- 
mer to direct their shafts of censure at the body of distinguished men who 
adopted the Constitution containing the provision L£ have quoted, rather than 
at myself. And who were these men? There were Archer, and Jones, and 
Menitee, and Davis, and Hodges, and Houston, and ascore of others none the 
less distinguished. 

In the Constitution of the Republic of Texas, adopted in 1836, all that re- 
oe to impeachment is contained in article 1, sections 6, 11 and 12, as fol- 
Ows: 

Sec. 6. The House of Representatives shall choose their speaker and 
other officers, and shall have the sole power of impeachment. 

Sec.11. The Senate * * * _ ghall have the sole power to try im- 
peachments, and when sitting as a Court of Impeachment shall be under 
oath; but no conviction shall take place without the concurrence of two- 
thirds of the members present. 
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Sec. 12. J ae tae in cases of impeachment shall only extend to removal 
from office, and disqualification to hold any office of honor, trust or profit 
under this government, but the party shall nevertheless be liable to indict- 
ment, trial, judgment and punishment according to law. 

It will be observed thatin this Constitution the words ‘‘malfeasance and 
misconduct in office,’’ contained in the Constitution of the provisional gov- 
ernment. are omitted. This omission was evidently purposely made. The 
question now logically presents itself: What was the intent of their omis- 
sion? Was it intended to take from the Senate the power given by the 
previous Constitution to that body to decide what acts should be construed 
to come within the terms ‘‘malfeasance or misconduct in office;’’ or was it in- 
tended to remove even these slight limitations upon the action of the Senate 
and leave it free t» decide, without a shadow of restraint, what should or 
should not constitute an impeachable offense? If there had been con- 
tained in the Constitution any pretense of an enumeration of impeachable 
offenses, the first proposition might, with reasonable force. be maintained; 
but as this Constitution omitted even the slight and indefinite Hmitation 
upon the power of the Senate contained in the words “malfeasance,”’ and 
“‘misconduct,’’? and did not substitute anything in their stead that could be 
so construed as to indicate what should or should not be impeachable, the 
conclusion sppears to me to be irresistible that it was thought any limita- 
tion upon the power of the Legislature i: this respect would be unwise and 
inexpedient. 

The fact of the omission of the words ‘‘malfeasance and misconduct,” 
coupled with the further fact that no offenses were named as impeachable, 
seems proof positive that the tramers of the Constitution of the Republic of 
Texas did not look with favor upon the idea that the particular impeacha- 
ble offense must be named in the Constitution before the people can invoke 
their power of impeachment to remove from oifice those who have betrayed 
the trust reposed in them. 

If this was the intent of the framers of this Constitution, I commend it 
to the gentlemen who are counsel] for respondent, as an authority worthy of 
their consideration and respect. The gentleman (Mr. Lightfoot) who 
opened this case for respondent cannot conjure enough power into a smile 
to crush it into nothingness. Against the overwhelming weight of such an 
authority he will find his shield of sarcasm a poor defense. The men who 
framed this Constitution were not pigmies, but giants. They had won their 
spurs both upon the field of battle and in the counsels of peace. They had 
rocked the cradle of Texas Independence, and unshackling Texas had 
made her one of the nations of the earth. There were Ellis, and Stewart, 
and Navarro, and Menifee, and Zavala, and Hardin, and Houston, and Clark, 
and Rusk, and a score of others. Surely the authority of this body of dis- 
tinguished men cannot be met and overcome by a flippant smile. 

In 1845, Texas became one of the States of the American Union. It be- 
came necessary to adopt a new Constitution. That part of this new 
Conatitution relative to impeachment is found in article 9, and is as follows: 


ART, IX—IMPEACHMENT. 


Sec. 1. The power of impeachment shall be vested in the House of Rep- 
resentatives. 

Sec. 2. Impeachment of the Governer, Lieutenant-Governor, Attorney- 
General, Secretary of State, Treasurer, Comptroller and of the Judges of the 
District Court shall be tried by the Senate. 

Sec. 3. Impeachments of Judges of the Supreme Court shall be tried by 
the Senate. When sitting as a Court of Impeachment, the Senators shall 
be upon oath or affirmation; and no person shall be convicted without the 
concufrence of two-thirds of the Senators present. 

Sec. 4. Judgment in cases of impeacbment shal! extend only to removal 
from office and disqualification from holding any office of honor, trust or 
profit, under the State; but the parties convicted shall, nevertheless, be 
subject to indictment, trial and punishment, according to law. 

Sec. 5. All officers against whom articles of impeachment may be pre- 
ferred, shall be suspended from the exercise of the duties of their office dur- 
ing the pendency of such impeachment. The appointing power may make a. 
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provisional pe tment to fill the vacancy occasioned by the suspension of 
an officer until the decision on the impeachment. 

Sec. 6. The Legislature shall provide tor the trial, punishment and re- 
slay from office of all other officers of the State by indictment or other- 
wise. 

You will observe that the Constitution changed the officers subject to 
impeachment to meet the new condition of things, added new officers to the 
list and made sections relating to matter not contained in the old Constitu- 
tion, but the Constitution is as silent as to the one preceding in regard to 
naming any offenses as impeachable. 

The convention that framed what the gentlemen are pleased to term an 
imperfect Constitution was pres ded over by Thos. J. Rusk. As members 
of that convention, we find many names of the most distinguished citizens 
of the State at that time. Manyof these men had already been engaged for 
long years in the service of the State, and many others afterwards reflected 
great credit upon the State by their brilliant public services. 

When :‘the State of Texas seceded from the Union in 1861, a new Constitu- 
tion was adopted. In regard to the matter of impeachment, the Constitu- 
tion of 186] was an exact copy of that of 1845. 

In 1866, the fifth convention met to adopt a Constitution for the guidance 
of the people. It was presided over by J. W. Throckmorton, who, crowned 
with years and honors, is still a beloved citizen of our State. There were 
Parsons, and Davis, and Waul, and Runoels, and Koberts, and Hurt, and 
Walker, and Haucock, and Ireland, and many others of our most distin- 
guished citizens. 

The Constitution of 1869 was an exact counterpart of those of 1845, 1861 
and 1866 so far as it relates to the question of impeachment. 

Again in 1875 there was assembled perhaps the most distinguished body 
of men ever congregated upon Texas soil The convention was presided 
over by E. B. Pickett. Joh: Henry Brown, Ed Burleson, W, L. Crawford, 
J. W. Ferris, John L. Henry, Asa Holt, C. B. Kilgore, A. T. McKinney, 
W. P. McLean, Marion Martin, Thos. L. Nugent, John H. Reagan, L. 8. 
Ross, Wm. H. Stewart and many other men of like character struggled 
during the weary months of that convention for the perfection in all its 
parts of our organic law. To contend, as the distinguished counsel on yes- 
terday intimated, that these men, in forgettulness of their solemn duty to 
the people, negligently failed to properly consider so important a part of 
the tundamental law of the land, is a gratuitous insult to their intelligence 
and patriotism. On the contrary, the proof is abundant that they gave to 
this part of the Constitution their most solmen consideration. The record 
of that convention shows that a special committee was created for the ex- 
purpose of considering matters pe to impeachment, and that 

his committee, after long and careful deliberation, reported. Asa result 
of the labors of this convention, certain changes were made in the Constitu- 
tion of our State pertaininy to this question. 

The Lieutenant-Governor, the Commissioner of the General Land Office 
and the Judges of the Supreme Court and Court of Appeals (who were not 
subject to impeachment under the Constitution of 1869) were brought within 
the jurisdiction of the High Court of Impeachment. A new article was in- 
serted in regard to the removal of the district judges as well as one provid- 
ing for removal by address of the judges of the Supreme Court, Court of 
Appeals and District Courts. Section 6 of the Constitution of 1869 was 
changed into section 7 and amended so as to read as follows: 

‘‘The Legisiature shall provide by law for the trial and removal from 
office of all officers of this State, the modes for which have not been pro- 
vided in this Constitution.” 

I would especially call your attention to the language of the latter part of 
this section. If language means avything,'the words ‘‘the modes for Which 
have not been provided in this Constitution,’ imply that the mode for the 
removal of some officers has been provided for in this Constitution. What 
officers? Of necessity the ones named iu section 2. What mode? Of neces- 
sitv the one named in section 1. 

Thus you see that the Consultation of 1835, the Conventions of 1836, 1843, 
1861, 1866, 1869 and 1875, have all passed upon this question of impeach- 
ment, More than that. During ali the sessions of the Congress of the Re- 


PROCEEDINGS OF THE HicH Court or IMPEACHMENT. Ixxxili 


public of Texas, between 1836 and 1845, and from 1845 down to this good 
day, during ,which time twenty-three Legislatures of the State have con- 
vened in this city, no one, so far as I have been able to ascertain, has ever 
yet testifled to his belief that our Constitution was imperfect in regard to 
impeachnent, by invoking legislative action to carry its provisions into 
effect. But there is another fact that goes far towards sustaining our posi- 
tion in this matter, and itis this, that in all the impeachment proceedings in 
this State, although the senior counsel for respondent (Hon. W. M. Walton) 
occupied a position like that which he now holds, the defense that our Con- 
stitution is so imperfect that that it wil] not support an impeachment pro- 

ing was never interposed. If our Constitution is now fraught with 
imperfection, so was that ot 1869. It does seem strange that the learned 
counsel, under this condition, would pass through the fiery ordeal of three 
impeachment trials without taking advantage of this alleged defect in aid 
of his client. Isit not more reasonable to suppose that, driven to despera- 
tion by the indefensible acts of his client, he seeks now to inject this defense 
into the case, to cloud your understanding and warp your judgment? 

The Constitution of this State, in so far as it relates to the question of im- 
peachment, is in substance the same as that of the United States, with but 
voe exception: The Constitution‘of the United States, after an enumeration 
of the various officers that are subject to impeachment, provides that they 
shall be removed from office on ‘impeachment for, and conviction of treason, 
bribery and other high crimes and misdemeanors.’’ The Constitution of the 
State does not mention any offenses as being impenchable, but simply pro- 
vides that the power of impeachment shall be vested in the House of Repre- 
sentatives. It is on this ground that counsel for respondent argues that the 
Constitution is imperfect. If their position is correct, it is a grievous accu- 
sation laid at the door of those to whom was giv-n the right to frame our 
Constitution. To sustain such a position, you must not only impeach the in- 
telligence of those honored men, and put upon them the brand of inexcusable 
negligence, but you must g further than that; you must put the seal of con- 
demnation upon the framers of the Constitutions of other States of the 
American Union, for if our Constituion is imperfect, in that if omits an enu- 
meration of impeachable offenses, many other State Constitutions are tainted 
with the same imperfections. The Constitution of Georgia simply provides 
that the Senate shall have full power to try impeachments, without attempt- 
ing to enumerate any offenses as being impeachable ones. 

The Constitution of Louisiana simply provides that the House of Repre- 
sentatives shall have power of impeachment, and that the Senate shall try 
the same. There is no enumeration of offenses laid down in it that are im- 
peachable. 

The Constitution of New Hampshire says only this: ‘‘The House of Rep- 
resentatives shall be the grand inquest of the State, and all impeachments 
made them shall be heard and tried by the Senate.’’ 7 

The Constitution of New York says: ‘'The assembly shall have the power 
of impeachment by vote of the majority of all the members elected. The 
court for the trial of impeachment shall be composed of the President of 
the Senate, the Senators,”’ etc. 

The Constitution of Rhode Island, after providing that the House of Rep- 
resentatives shall have the sole power of impeachment, says that the ‘‘Gov- 
ernor jand all executive and judicial officers shall be liable to impeach- 
ment. 

The Constitution of South Carolina says: ‘‘'The Governor and all other 
executive and judicial officers shall be liable to impeachment.”’ 

In none of the Constitutions here referred to is there the slightest pretense 
o1 the naming or defining of any offense as an impeachable one; so that to 
contend that the Constitution of Texas is defective, it must also be con- 
tended that the Constitutions of many other States of the Union, to the 
making of whose Constitutions their most renowned and illustrious citizens 
devoted their best talents, are likewise defective. Such a contention it is 
absurd to claim and impossible to maintain. The more reasonable view 
would be that there was an omission purposely made, and that no enumera- 
tion of impeachable offenses was thought necessary. To sustain this posi- 
tion in regard to our own State, it is only necessary to remember that 
shortly prior to the adoption of the Constitution of 1876, the State had wit- 
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nessed the trial of one or more impeachment cases, and the memory of these 
cases was fresh in the minds of the framers of our Constitutiog. 

Many of the men forming that Constitutional Convention had been mem- 
bers of the Senates that had sat as courts in the trials of these cases, or as. 
members of the House of Representatives directing the prosecution. It 
would be unreasonable to suppose that men thus situated would adopt a 
provision so important without careful and thoughtful consideration. The 
fact that they adopted almost the identical language of the Constitution of 
the United States, except in the omission of the causes of impeachment, is 
convincing proof to me that they intended the omission. They recognized 
the futility of an attempt to name all offenses that should subject an un- 
faithful official to trial by this high court. So extended is the scope of the 
discretion by our officers, and so multiplied the ways by which that discre- 
tion might be exercised to the damage of the public, that to attempt to name 
them all would be like gathering up grain by grain the sands upon the sea- 
shore, or leaf by leaf the foliage of the forest. So fertile is the human heart 
in the resources for evil dolug, and so varied the phases that misconduct 
may assume, that all efforts to limit by constitution or statute offenses de- 
serving of removal, would be futile, as well as impolitic and unwise. 

But the counsel for respondent has sought also to adduce proof from our 
own Constitution in support of the proposition that an offense to be im- 

eachable must also be a crime, indictable under the statute law of this 

state. In support of this proposition, he reads, with evident satisfaction,. 
section 8, of article 15 of the Constitution, relating tothe question of address. 
This section provides, ‘‘that the judges of the Supreme Court, Court of Ap- 
peals and District Court shall be removed by the Governor on the address 
of two-thirds of each House of the Legislature, for wilful neglect of duty, in- 
competency, habitual drunkenness, oppression in office, or other reasonable 
cause which shall not be sufficient grounds for impeachmen:s.’”’ He argued 
that the use of the term ‘other reasonable cause that shall not be sufficient 
grounds for impeachment,’’ implies that the offenses of wilful neglect of 
duty, incompetency, habitual drunkenness and oppression in office are not 
impeachable offenses. I dispute the correctness of this construction, and 
contend that if it proves anything, it proves the reverse of the contention of 
the counsel for respondent; that instead of it meaning that these offenses are 
not impeachable, that the reasonable implication would be that these are 
impeachable offenses. 

Let us judge ot the correctness of the construction that counsel seeks to 
put upon this section, by applying the same construction to other sections. 
of the Constitution. For example, take section 24, article 5, which reads in 
this way: ‘‘County judges, county attorneys, clerks of the District and 
County Courts, justices of the peace, constables and other county officers, 
may be removed by the judges of the District Court for incompetency, offi- 
cial misconduct, habitual drunkenness or other causes defined by law, upon 
the case therefor being set forth in writing, and the finding of its truth by 
jury.” If in section 8 the use of the terms, ‘‘other reasonable causes which 
shall not be sufficient grounds tor impeachment,’’ can be construed to mean 
that the offe»ses enumerated before in that clause are not impeachable 
offenses, the same rule applied in section 24 would lead toa result that at 
first glance is Known to every member of this court to be incorrect and 
absurd. The same construction would force the conclusion that incompe- 
tency was an offense defined by law, and that official misconduct would 
come within the same category. I call upon the honorable counsel for 
respondent to designate here and now, the chapter, the article, and the sec- 
tion of any statute of the State of Texas, in which incompetency has ever 
been sought to be defined, and for anv definition of misconduct in office that 
has ever been suggested. So much then for what counsel has seen fit to 
term a conflict between section 8 of article 18 and section 2 of the same arti- 
cle. We see that instead of there being a conflict, as contended, the one is. 
applied, even if his construction is correct, only to the judicial officers of the 
State and not to the officers of the executivedepartment. Again, if his con- 
atruction is correct, that section 8 was intended as a limitation upon section 
2, I want to demonstrate the absurdity and injustice of such a provision. 
We have here two officers, one belonging to the executive department 9f 
the government, the other to the judicial. They are co-ordinate in their 
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rank, they derive their power from the same source; they are equal in author- 
ity inevery respect. If the one having an office connected with the judicial 
department of the government is guilty of wilful neglect of duty, incom- 
petency, habitual drunkenness, or oppression in office, it is within the do- 
main of the Legislature to secure his removal. If, on the other hand, a 
member of the executive department of the government be guilty of the 
same offenses, if he wilfully has not performed his duty, by reason of 
habitual drunkenness, if he is incompetent, or if he is guilty of miscon- 
duct, wrongful and grievous oppression in office, if the contention of coun- 
sel be correct, there is no power that can secure his removal. 

The section of the Constitution pertaining to the question of address was 
placed in the Constitution for the first time in 1876. Shortly prior to that 
time officers connected with the judicial department of the government had 
been on trial before the Senate for the offenses named in this section. The 
people of the State were aroused; they beheld their dearest interests at the 
merey of men clothed in judicial ermine who were grossly incompetent, who 
wilfully neglected their duty, who were habitual drunkards, and the rights 
and property and the lives of the citizens of Texas were subject to the 
grievous oppression of these men who were supposed to be the ministers of 
justice. In order to more effectually restrain these public servants and to 
correct the abuses with which the judicial system of the State had become 
pe ercenaved: this section in regard to address was placed in the Constitu- 

on. 

It was evidently intended that itshould be limited to the offenses named in 
the section, and it was notintended as an enumeration of any offenses which 
were not impeachable in their nature. But let us suppose for the sake of ar- 
gument that section 8 was intended to indicate that the offenses therein 
enumerated were not impeachable, either in a judicial officer or executive. 
I deny the proposition that it would have any influence in this case. The 
articles that we have submitted against the Commissioner of the General 
Land Office do not charge him with habitua] drunkeaoness, with imcompe- 
tency with neglect of duty or with oppression in office, or with any offense of 
like grade. These charges are more serious in their nature. He is charged 
witha wilful and palpable violation of his oath of office; he ischarged witha 
most grievous violation of the laws of the State; he is charged with collu- 
sion with certain individuals of the State, whereby the must sacred interests 
ot our people have been jeopardized. He is charged with attempting to 
procure from those in his service certificates to alleged facts that do not 
exist, and he is charged with deliberately, and with his own hands, placing 
upon the public records of this State an entry thatisa forgery. This is the 
nature of the charges against the Commissioner—oot trivial in their nature, 
not trivolous in their character, not the result of soma ve euey and not the 
result of neglect but wilfully, knowingly and unlawfully violating the sol- 
emn obligations of his position. As a further support to the position as- 
sumed by that side, to prove that an offense must be indictable in order to 
be impeachable, counsel has cited with evident glee, section 10 of the Bill of 
Rights. The part of this section referred to is this: ‘‘And no person shall 
be held to answer for a criminal offense unless on indictment of a grand 
jury, except in cases in which the punishment is by fine or imprisonment 
otherwise than in the penitentiary, in cases of impeachment and in cases 
arising in the army or navy, or in the militia when in actual service in time 
of war or public danger.” Counselfargues from this that impeachment must 
be a criminal offense. If the use of the word “impeachment” in this 
connection implies that an act to be impeachable, must be indictable, 
the use of another word in the same connection, denoting a different 
character of offense, must likewise prove that this last named offense is also 
indictable. Take cases arising in the militia of the State when in actual 
service, an offense against the military code. This offense is named in this 
game section of the Billof Rights. If counsel’s contention be true in one re- 
spect, the like conclusion must be true in regard to offenses occurring in the 
militia; that is, that they must also be indictable in their character. In the 
military service of the State, he who violates an order of his superior is 
guilty of an offense under the rules of the militia, punishable be a court, 
not of law, but military in its nature. 

What would you think, gentlemen, if you were sitting as members of 
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a military court trying an offender, thus charged with an infringement 
of military rules, if the learned counsel for respondent should gravely an- 
nounce to you the proposition that the person accused cannot be convicted 
in that court unless he was also guilty of an offense indictable by law. If 
the technical construction sought to be invoked by counsel is correct, it 

roves toomuch. Take, for example, that clause of the Constitution of the 

nited States which says that the President shall have power to pardon, 
except in cases of treason and impeachments. Would not the same rule of 
construction necessarily force you to the conclusion that treason is not an 
impeachable offense, because it is enumerated as one of the exceptions af 
the power of the President to pardon, while impeachment is another? Let 
us go further. The Constitution of Virginia provides that a person may be 
removed from office by impeachment for any misconduct in office or any 
other high crime or misdemeanor. If his construction be correct, the con- 
clusion is irresistible that misconduct in office is, in itself, a high crime and 
misdemeanor, the very position which counsel has combatted with such 
energy and with such ability. 

Again itis suggested that proof is afforded that an impeachable crime 
must also be an indictable crime, because that in the Constitution of the 
United States and in the Constitution of all the States of the Union there 
igs a provision made that the party impeached shall also be subject to in- 
dictment and trial according to law. From the connection thus made be- 
tween cases of impeachment and cases to be tried in the courts of law, the 
counsel has sought to draw the conclusion that ali offenses impeachable 
would likewise be indictable. A brief recourse to the history of impeach- 
ment will explain this association of terms satisfactorily and easily. In the 
German tribes where we find the first record of impeachment proceedings, 
and in England, throughout her long and varied experience in such trials, 
there was this element connected with impeachment proceedings that is not 
to be found in our government, that is that the impeachment proceedings 
were designed and utilized not only for the purpose of removing the offend- 
ing officer but also for the purpose of punishing the offense, it any had been 
committed, against the law. Thus, if an officer was charged with bribery, 
the same proceeding not only sought to deprive him of his office but also 
proposed to visit punishment upon him for the offense committed. 

When our Constitution was framed, our Constitution makers remembered 
this fact and deemed it unwise and impolitic to constitute a tribunal so ex- 
tended in its power, so they limited the jurisdiction of the Court of Impeach- 
ment to the question of removal from office and disqualification to hold 
office. To secure this limitation it must be done by positive statute, for 
without it the High Court of Impeachment as constituted in England 
would have descended to us. What more effective way could have been 
designed than to gaia that the jurisdiction of the High Court of Im- 
peachment should extend only to removal from office, while if an offense 
had been committed against the positive law of the land, that the offender 
should be subject to the course ot ordinary jurisdiction. 

I believe enough authority has been produced by the gentlemen who 
have preceded me, as well as myself, to convince you that Mr. Cooley was 
right when he said that the offenses for which an officer may be impeached 
“are uny such as in the opinion of the House are deserving of punisment 
uncer that process,’’ and that the Senate is authorized to remove any person 
from: office for any offense that in their estimation deserves such punish- 
ment. But, if this contention is is incorrect, there is still another source 
to which we can confidently go for an enumeration and definition of im- 
peachable offenses. 

Iam aware ot the fact that in announcing this doctrine, I am subjecting 
myself to the shafts of the counsel for respondent, for on yesterday he 
intimated that it was beyond belief, that any one would assert so wild and 
visionary a doctrine, but, while I grieve at thus incurring his ridicule, I 
comfort myself with the thought that Iam but following the teachings of 
Mr. Story and many other great American writers upon the subject. 

In speaking of the source to which we must go to ascertain what are im- 
peachable offenses, Mr. Story, on page 581 of his work on the Constitution, — 
says: . 

‘The only safe guide in such cases must be the common law, which is 
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the guardian atonce of private rights and public liberties, and however 
much it may fall in with the political theories of certain statesmen and 
jurists to deny the existence of a common law belonging to and applicable 
to the nation in ordinary cases, no one has as yet been bold enough to as- 
sert that the power of impeachment is limited to offenses positively defined 
in the statute book of the Union as impeachable high crimes and misde- 
meanors. 

‘The doetrine, indeed, would be truly alarming that the common law did 
not regulate, interpret and control the power and duties of the court of im- 
peachment. What, otherwise, would become of the rules ot evidence, the 
legal notions of crime, and the application of bch or municipal jurispru- 
dence to the charges against the accused? It would be a most extraordi- 
nary anomaly that while every citizen of every State originally composing 
the Union would be entitled to the common law as his birthright, and at 
once his protection and guide, as a citizen of the Union or an officer of the 
Union he would be subject to no law, to no principles, to no rules of evidence. 
% % * * * * * * * * % 

‘‘Those who believe that the common law, so far as it is applicable, con- 
stitutes a part of the law of the United States in their sovereign character 
as a nation—not as a source of jurisdiction,{but as a guide and check and ex- 
positor in the administration of the rights, duties and jurisdiction conferred 
by the Constitution and laws—will find no difficulty in atfirming the same 
doctrine to be applicable to the Senate as a court of impeachment.”’ 

The articles of our Penal Code providing that no act shall be construed 
into a crime unless made so by the positive law, has no application to a 
question like that of impeachment; it aims at and refers only to those of- 
tenses that are enumerated in the Penal Code. 

It is not contended that we are prohibited from going to the common law 
for authority upon any question upon which there is not positive statute. 
At the time of the adoption of the United States Constitution, when 
bribery was designated as an impeachable offense, there was no stat- 
ute declaring it acrime. If a person, an officer of the government, had 
been arraigned before the Senate of the United States upon the charge 
of bribery, resort must of necessity have been had to the common law for 
the definition of the offense of bribery. 

I take it for granted that no one will deny the proposition, there being 
questions upon which our Constitution and law are silent, that resort can 
be had with propriety to that great source of much that is best in our law, 
the common law, upon cases affecting the rights of property of our citizens. 
When our statutes are silent we can go to this great source for authority 
upon questions of parliamentary usage and parliamentary law and parlia- 
mentary proceedings, that form so great a part of the common law. 

W hat is this common law by which we are thus bound and guided in the. 
definition of offenses that are impeachable? Itis that great Bill of Rights 
which is the foundation of all prosperity. Itis tobe foundin thecommon law 
courts as well asin Courtsof Impeachment. This court sitting here to-day is 
making law, not by statute but by example and by precedent. From every 
judicial bench in the State of Texas, there is being added a constant accre- 
tion to the growth and development of the common law. This being the 
nature of the source to which we must go, we can find in parliamentary 
proceedings of this and the mother country, the ruJes and precedents to 
game us in the determination of what areimpeachable offenses. Inthe par- 
iamentary courts of England it has never been seriously contended that an 
offense, in order to be impeachable must likewise be indictable, Many 
offenses have been tried by impeachment there, that were not offenses 
against any existing law. They utilized this remedy tor the purpose of 
removing those guilty of misconduct. In the impeachment courts of our 
own country, the proposition of respondent has never met with countenance 
or favor; it has on the other hand, whenever the question has been deter- 
mined at all, been determined adversely to the contention of respondent. 
In the Chase trial, the same demurrers were made as are made here; they 
were overruled. In the Pickering case, they were made without avail. In 
the case of Andrew Johnson the same question was considered. In the 
case of St. Julien Cox in the State of Minnesota, his counsel pressed with 
great zeal and favor this same:proposition, but-the court in overwhelming 
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numbers, pronounced it unsound, and in our own State in a case in which 
Colonel Walton was counsel, this same plea that an impeachable offense 
must also be indictable ones was submitted and overruled by the Senate. 

Now, gentlemen, I feel assured that if the declaration of the wisest and 
most learned in the Constitution and laws of our Jand is regarded as an au- 
thority by you, the following propositions must be established beyond ques- 
tion in your mind: 

1. That the omission in our Constitution of any term of enumeration and 
detinition of what are impeachable offenses was an intentional one. 

2. That, by reason of the infinite phases that official misconduct may as- 
sume, the insertion of such an enumeration and definition in our Constitution 
would have been unwise. 

3. That our Constitution is not faulty and imperfect by reason of such 
omission. 

4. That the determination ot what are impeachable offenses may be left to 
tne wise discretion of the House of Representatives and Senate, or resort 
may shag propriety be had to the common law for the decision of the 
‘question. 

i 5. That impeachment is not a criminal proceeding, but a grand inquest 
civil in its nature, instituted oot for the punishment of the offender, but for 
the protection of the public against the unfaithfulness of officials. 

6. And that an offense to be impeachable need not be a violation of a 
statutory law. 

Now but aword more. The people of this State are sovereign. Govern- 
ment in all its departments and attributes is the property of the people. 
They gave it life and they preserveit. By the people and in their name 
men are clothed with official power and commissioned to execute the func- 
tions of the government in their interest. In our land men do not inherit 
office. The only royalty that is supposed to give one man precedent over 
another in popular favcr is the royalty of honesty, capacity and fitness to 
serve the people. The people are supreme both to give and take away. If 
the Constitution had provided as a mode of removal, and if it were possible 
that the electors of the State could assemble here in one grand mass meet- 
ing, no one could or would question the right and propriety of the people 
then assembled to take from W. L. McGaughey, for any cause deemed suffi- 
cient to them, that which they gave to him. This cannot he done; but it 
is provided that the people may assemble here through chosen representa- 
tives to do that which must be done to protect the interests of the public 
and the purity of our government. There are no limitations placed upon 
the people in the selection of their servants. 

They may elevate to high official positions citizens of this State for what- 
-ever in their wisdom they may deem a sufficient cause. They may refuse to 
clothe with power citizens, however worthy, without explanation and with- 
out responsibility to any authority. The discretion to determine what per- 
gon shall be placed in positions of trust must be placed somewhere, and 
there is no safer repository forsuch discretion than in the people themselves. 
The discretion to remove officials must be placed somewhere, and where can 
it be more safely placed than in the representatives of the people? You 
say that such discretion would be liable to abuse. Lodge power end discre- 
tion wherever you please, they can be abused The power given to the peo- 
ple to select fit and capable men for office is often used to put unfit and un- 
faithful men in office; yet to take from the people this power is todeny them 
the right and capacity for self-government. You can conceive a case where 
a hardship might result from the abuse of the power vested in the House of 
Representatives and Senate of this State to remove an officer for whatever 
cause may seem sufficient, but such an occurrence is extremely improbable. 
To take from these honorable bodies this power on account of the possibility 
of such a contingency would be no more justifiable than to take from the 
Legislature the power of placing laws upon the statute book, because that 
sometimes bad laws are enacted. No, gentlemen, the fathers of Texas gave 
you this power, believing it could be lodged in no safer hands. See to it 
that you exhibit the same wisdom in its exercise that they did in its be- 
stowal. 

They gave you the power to exercise as statesmen and not as lawyers; as 
.& legislative body and not as a court. You are not a court; you do not 
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perform the functions of a court. You are not clothed with the power of a 
court. It was not desiyned that you should beacourt. There is no princi- 
ple of our government more clearly established than that there is and 
should be a complete divorcement of the judicial and legislative depart- 
ments. Noman can exercise at one and the same time duties as a legislator 
and asa judge. Counsel for respondent has sought, with all the vehemence 
of his nature, to deeply impress upon you that you are a court, but I would 
urge you to do your duty as patriots and statesmen not bound to the narrow, 
technical rules of the law, but guided by the higher and truer spirit of loy- 
alty to the best interests of the public, and to purity and probity in the 
administration of the government. 

The distinguished counsel on yesterday sought to belittle this proceeding, 
so solemnly inaugurated and maintained, by charging, perhaps in the lan- 
guage of another, that this impeachment was bringing the largest piece of 
artillery in the arsenal of the State to bear upon a snowbird. Did it not 
occur to you, gentlemen, that this was a singular, inappropriate comparison, 
when applied to this case? A snow bird! A something so tiny and weak 
that the chubby fingers of an infant in its mother’s arms can crush it into 
nothingness; so pure that its tread leaves earth’s carpet of snow as spotless 
as when it tell from the clouds of heaven! And what are the acts that he 
so lightly considers: With hand uplifted to heaven, and calling upon the 
God of the Universe to witness his consecration to the service of the State, 
this man swore to faithfuily perform the duties of his office. By all the 
charges presented against him it is solemnly asserted that he has proven 
false tothatoath. Many a man charged with an offense no more grievous 
than this, to-day languishes in a felon’s cell. 

He is charged with acts that manifest a spirit worthy only of an assassin. 
The man who creeps stealthily to the bedside of his victim and, guided by 
the uncertain light struggling through the window, crushes out life a a 
single blow, is no more deserving of the horror and condemnation of his 
fellowman than is the man who, witb all the wily ways of a demagogue, 
insinuates himsel]f into the confidence of the people, and then betrays and 
murders that confidence. But thatis not all. The public free school lands 
of the State have been the boast and pride of our people. They have de- 
scended to us as a part of the bJood-bought heritage consecrated to 
the use and benefit of the children of the State. It is charged that this 
man, in defiance of law and in disregard of precedent, has frittered away 
many thousand acres of this goodly heritage, forever robbing the children 
of Texas of its unbounded benefits. He has betrayed the confidence of the 
old to plunder, like a robber, the young. Itis charged that the long estab- 
‘ lished customs of his office to him have been but feathers to be blown 
whither the winds of vanity and self-importance might direct. It is 
charged that with him the solemnly enacted statutes of our State have been 
but as ropes of sand—broken at will. It is charged that the Constitution of 
our State, which should receive the veneration and respect of all good citi- 
zens, has to this man been a foul and unholy thing, worthy of no regard and 
commanding no respect. 

Yet in the face of all these charges, counsel says we are but directing our 
batteries at a snowbird. If all these offenses that are charged against the 
Commissioner deserve only the appellation of a snowbird, I wonder how 
deeply dyed his hands must be in guilt, how outrageous must be his acts, 
and how damnable must be his deeds before counsel would dignify him with 
the appellacion of an eagie? But I would not pollute this kingly bird with 
s0 ignoble a comparison. Rather would I designate the acts of the Commis- 
sioner as the acts of a vulture feeding with an insatiate hunger upon the 
bleeding heart of his State, tearing with cruel beak muscle from muscle; or 
as a foul bird hovering with outstretched wing above the people, spreading 
with his baleful presence and example dissatisfaction among the people, de- 
stroying confidence in their government. which, once destroyed, is followed 
by anarchy and ruin. Had counsel thus designated his client, he would 
have been as correct in his simile as he has been incorrect in his legal posi- 
tion. 

At the conclusion of the above, Senator Swayne offered the following: 

WHEREAS, The Hon. Jno. D. Templeton, who served with distinction as 

F—Ct. Jour. 
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Attorney General of this State for several years, died at Fort Worth on yes- 
terday: and, whereas, his aged father is now a member of the House of 
Representatives; and, whereas, the remains will be buried io tnis city 
to-morrow morning; therefore, be it 

Resolved, That this court, in respect of Texas’ distinguished son, when 
it does adjourn for to-day, does so until 11 o’clock to-morrow morning, so that 
members of this court, the Board of Managers and attorneys for respondent 
may attend the funeral. 

The chair stated that the resolution would lie on the table subject to the 
action of the Senate. 

On motion of Senator Simpson, the court adjourned to 11 a. m. to-morrow. 


SENATE CHAMBER, AUSTIN, TEXAS, April 26, 1893. 

The High Court of Impeachment convened pursuant to adjournment. 

Quorum present. : 

Presideat Pro Tem. Kearby presiding. : 

Journal Clerk W. B. O’Quinn, having, by resolution adopted on yesterday, 
been made an officer of the court, was administered the following oath by 
President Pro Tem, Kearby, to-wit: 

“Do you solemnly swear that you will faithfully discharge the duties of 
Journal Clerk of the Court of Impeachmeat in the trial of W. L. McGaughey, 
Commissioner of the General Land Office of Texas, so help you God.’? 

Hon. J. J. Faulk then proceeded to address the court in behalf of the re- 

ondent. 
. Hono. E. W. Fagan followed on behalf of the State. 

Pending his conclusion, on motion of Senator Imboden, the court adjourned 
to 2:30 p. m. 


AFTERNOON SESSION. 


Court met pursuant to adjournment. 

Quorum present. 

President Pro Tem. Kearby presiding. 

Senator Swayne sent up and had read the following: 

‘*T should like to hear from the prosecution on the latter part of section 4, 
article 15 of the Constitution, in connection with all ot section 2, the first 
clause of section 6, and the first part of section 8 of the same article.” 

Senator Yoakum sent up the following: | 

“We want to Know whether the acts and omiss‘ons of the respondent 
prior to his re-election can be made the basis of impeachment at this time.’’ 

Hon. KE. W. Fagan concluded his argument, the whole being as follows: 


Mr. President and Gentlemen of the Court: 

In speaking to the demurrers,I will bevery brief. In my judgment there 
are only three questions involved: 

First. Is our State Constitution on impeachment self-executing ? 

Second. Must an impeachable offense necessarily be an iadictable 
offense ? 

Third. Are acts committed anterior to the last election and qualification 
of defendant impeachable? 

In support of the first proposition, I wish to call your attention to the 
Coastitution of the United States on the subject of impeachment. There is 
no material difference, except that the Constitution of the United States 
declares that certain officers (naming them) may be impeached for high 
crimes and misdemeanors, while our Constitution leaves out the phrase, 
“high crimes and misdemeanors.’’ Now, under the United States Consti- 
tution, there has never been any act of Congress defining what are high 
crimes and misdemeanors; and although several important impeachment 
trials have been had under it, the necessity for a congressional enactment 
on the question of impeachment has never yet been made apparent to our 
law-makers. The question of what are high crimes and misdemeanors con- 
stituting impeachable offenses has always been left, as it should be left, to 
the sound discretion of the United States Senate, sitting as a High Court of 
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Impeachment. The greatest politicians of the age, as well as our ablest 
lawyers and law-writers, have recognized and conceded the fact that it 
would be utterly impossible by legislative enactment to define and specify 
the thousand and one wrongs that are left within the power of a public 
olficer to commit, which would render him unworthy of the confidence of a 
free people, and unfit to hold a position of honor among them. 

Strike out the words “high crimes and misdemeanors’’ from the United 
States Constitution and you have our State Constitution on this point. 
Under our State Constitution the question of what are impeachable offenses 
is left to the sound discretion of the Senate, sitting as a High Court of Im- 
po ene Under the United States Constitution the question of what are 

igh crimes and misdemeanors is left to the sound discretion of the Senate, 
sitting as acourt. Now, practically, what is the difference in the meanin 
and operation of the two Constitutions? There is none; and Iam surprised 
that the gentleman, who, like myself, hails from the ‘‘outlaw district of 
North Texas,’’ and who so feelingly compares his client to the immaculate 
Nazarene, should undertake to draw the distinction before this honorable 
Court, and try so hard to dodge the evidence in this case by having you 
side-track it upon demurrer. If the defendant is so innocent of any wrong, 
so lamb-like, and so Christ-like, surely he has nothing to fear from the 
evidence. : 

I also call your attention to the fact that eight of the other States of this 
Union have the same Constitution on the subject of impeachment that we 
have, and in none of them is there a solitary legislative enactment to put 
the constitutional provision into operation; and yet in all these States they 
have had impeachment trials, as they have had in our own State and the 
United States, without legislative enactment. 

Now, gentlemen of the Court, calling reason to your aid—and, as judges, 
you are compelled to do this in order that you may decide this matter in- 
telligently—what necessity can you see for a legislative enactment to put 
article 15 of our State Constitution into operation? 

The first section of article 15 says the power of impeachment shall be 
vested in the House of Representatives. Section 2 states what officers may 
be impeached, including the Governor, Lieutenant-Governor, Attorney-Gen- 
eral, Commissioner of the General Land Office, etc. Section 3 prescribes the 
oath, even to the form of the oath, and states how many votes it shall take 
to convict. Section 4 prescribes what judgment you shall render. Section 
5 provides that the accused shall be suspended from office during trial. 
Every possible necessity of the trial is provided for in the Constitution, and 
yet these gentlemen say that this article of our Constitution is not self-exe- 
cuting, and is absolutely null and void in the absence of legislative enact- 
ment to give it life. The position assumed by them is contrary to all the 
precedents upon this subject, contrary to law, reason and common sense. 

Believing that I address a court of intelligence and discernment, I will not 
trespass upon your further patience upon this proposition, but will leave it, 
confident that this demurrer will be overruled. 

The second proposition is, must an impeachable offense necessarily be an 
indictable offense? 

On yesterday my friend, Captain Lightfoot, made an able and a plausible 
argument in support of these demurrers. In his zeal for his client he left 
the domain of reason and wandered away into the dreamy realm of senti- 
ment, carrying this Court back to a period when all the world was dark; to 
a time when Jerusalem slept amid her hills as quietly as a child upon the 
breast of its mother; when the noiseless sentinel stood like a statue at his 
post, and the philosopher’s lamp burned dimly in the recesses of his cham- 
ber; when moral darkness involved the nations in its unenlightened shad- 
ows, and reason shed a faint glimmering o’er the minds of men, like the 
insufficient shining of a distant star; when the poor heathen mother threw 
her little innocent babe into the Ganges as food tor the crocodiles, in order 
to appease the wrath of her gods, and all the world bowed down to stocks 
and stones and worshiped idols, save a little handful of God’s chusen peo- 
ple, who had kept the faith. He painted to you the picture of the trial and 
condemnation of a god, whose blood was demanded by a mob, urged to fury 
by ignorance and religious fanaticism, and with a tongue such as Satan 
assumed when he spoke to Eve in Paradise, compares that atrocious butch- 
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ery with the case at bar. Take the comparison and let the gentleman profit 
by it if he can. 

There is no infuriated mob howling for this man’s blood. For myself, I 
have been his personal and political triend, but if these charges are true I 
would not hesitate one second to hur! him from this high and honorable po- 
sition into the depths of political oblivion. The gentleman who opened 
this case has ably presented to this court, in support of the proposition that 
an impeachable offense must be an indivtable offense, but one theory of the 
law. There are two theories upon this proposition, and my learned friend 
has made the mistake of presenting one without saying one word about the 
other. He has read to you a great many authorities in support of his the- 
ories, which have had the effect more to mistify than to enlighten you upon 
this question. 

Suppose you allow me to present to you both sides of the case in the light 
of one of the greatest law writers ot the age: 

‘“What are the lawful grounds of an impeachment?’’ 

Pomeroy says that two answers have been given to this question, resting 
upon two supposed theories of construction. One theory confines the opera- 
tion of impeachment clauses within very narrow limits, and contends that 
an impeachment can only be brought against an officer for some indictable 
offense. This theory is maintained by the defendant’s counsel, but dis- 
carded by the.law writers. 

The second theory, which we maintain, does not confine the House of 
Representatives as the accusers, nor the Senate as the triers, within such 
narrow grounds. We contend that as the punishment to be inflicted has 
sole reference to the official position of the offender, so the acts for which 
that punishment is to beinflieted must have direct reference to the offender’s 
official duties and functions. 

We contend, in the light of authority and precedent, that when the Com- 
missioner of the Land Office, or any other officer of this State government, 
has knowingly and intentionally violated the express terms of any law of 
this State charging him with an official duty, or when he has exercised any 
discretion given him by law in a wiilful and corrupt manner, unmindful of 
the ruinous consequences of his acts, he is impeachable, and by every rea- 
sonable construction ought to be. 

I might stand here all day and give you both reason and authority why 
this should be so. Every State officer is necessarily clothed with discretion- 
ary powers; the State could not exist without it; but when the discretionary 
powers are willfully and corruptly abused,—and they van be abused ina 
thousand different ways without rendering the officer indictable at law,— 
would you contend a moment that in this free government of ours, where 
all power is inherent in the people, that we are without remedy against a 
corrupt official? 

The very idea is absurd and preposterous. It is not necessary for me to 
weary you with any more authorities upon this proposition, as my cocounsel 
have already presented to you many of the authorities upon which we rely 
to sustain our view. | 

I will now notice briefly the third and last proposition upon which the 
defendant relies, and allow me again to express my astonishment that this 
Christ-like and exceeding innocent gentleman should allow his attorneys to 
invoke the statute of limitations in his behalf. 

Can an officer be impeached for any act committed while in office, after 
his term of office has expired? 

We say that he can. Rawle on the Constitutio., in enumerating officers 
subject to impeachment, speaks of those who are or have been in public 
office. Let us again call reason, which is the foundation and essence of all 
law, toour aid. We see, by referring to the Constitution, that two punish- 
ments may be inflicted, one is removal from office, the otber is to prohibit 
the defendant from ever holding office in the future. Now, if a man’s office 
has expired either by lapse of time or resignation, a judgment removing 
him from office would be folly, and how easy would it be for an officer to 
resign, pending investigation, and thereby defeat an impeachment. The 
paramount object of impeachment is not so much to punish the offender as 
it is to protect the people from corrupt officials. Let me illustrate: 

The power to pardon is a discretionary power given by the Constitution 
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to the Governor of this State. Now suppose the Governor, immediately 
upon the adjournment of the Legislature, were to abuse this power by par- 
doning every convict in your State prison; admitting it to bean impeachable 
offense, who would impeach him before his term of office expires? The 
Legislature will not meet again before his term of office expires. In this 
case do not reason, justice and common sense demand that, in the absence 
of an express inhibition, the Legislature at its next session present articles 
of impeachment, and thut the case be tried and a judgment be rendered 
forever prohibiting him from holding office again within this State ? 

When you put the test of reason to the positions taken by respondent’s 
counsel, they become as mists before the sun, and in my judgment were 
only intended to be used as a loophole of escape from the facts of this case. 
‘You may sustain these demurrers if you see fit. You may refuse to try this 
case on its merits, but as surely as night follows theday, this case will be 
tried. The court will sit and read and discuss the evidence in every village 
and in every hamlet, upon every hilltop and in every valley in this broad 
State, and a verdict whether or not the defendent is innocent or guilty will 
be rendered by the people. 

F  achin T. 8S. Henderson then concluded the argument for the State, as 
ollows: 

May it please you, Mr. President and your honors of the High Court of Im- 
peachment: You will observe that this presentment is in the name of all 
of the people of the State of Texas; not in the name of the State, for the State 
1s but an instrument of the peopleand has its limitations; but I repeat in the 
oame of that final and unlimited power, all of the people; and it is ad- 
dressed to you as a court of the sovereigns. Beit said to the credit of the 
integrity and faithfulness of the public service in our State, the mighty 
powers of this court have been seldom invoked, and this court has held no 
session for more than nineteen years. And now at the outset the respond- 
ent meets you with a denial of your right and of the right of the pepe of 
this State to try him for any matter affecting theadministration of his office 
and particularly for the matters alleged against him in the articles exhibited 
against him. 

The respondent presents his demurrers, general and special, which sub- 
stantially contain the following issues of law: 

1. That this court has no jurisdiction under the Constitution and laws of 
Texas to try articles of impeachment against him, because neither the laws 
nor the Constitution of the State define any crime or offenses for which im- 

eachment will lie. That the constitutional provisions on the subject of 

mpeachment are not self-executing, but require legislation to put them 
in operation. 

2. That the articles exhibited against him contain no impeachable mat- 
ter, because there is no matter or thing therein alleged against him evidenc- 
ing corruption on his part in the administration of his office, and no act 
manifesting mala in se nor mala prohibita, and because there is no treason, 
no bribery, no high crime or misdemeanor charged against him. 

8. That some of the acts charged against him occurred prior to the com- 
rapa aa of his present term of office and that he cannot be impeached 
therefor. 

In this discussion I shall confine myself as far as practicable to the con- 
sideration of the first and third propositions, presented in the demurrer as 
stated above, merely discussing the second in its incidental relations to the 
first and third. At the outset, I deem it proper to make a brief historical 
epitome of the trial by impeachment, to the end that we may make our- 
selves fully understood by this honorable court. 

The trial comes down to us from the English Constitution, and while it 
seems to have been the inherent right of the whole people acting through 
their Commons to present by impeachment to the Lords for trial from the 
most ancient times of the kingdom, yet practically it was an unused remedy 
until about 1376, when in the reign of Edward ITI, it was first actively in- 
voked against one Richard Lyons, farmer of the subsidies and customs, 
upon the charges: (1) Of removing the staple of worl and other merchan- 
dise from Calais. (Richard was probably using his office to get a corner 
on these staples). (2) Lending money to the king at usury. (3) Shavin 
the king’s papers with his creditors. That the remedy was a substantia 
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one is shown by the judgment pronounced against him by the Lords. He 

was committed to prison during the king’s pleasure and adjudged to pay 

a fine and to be disfranchised in the city of London, never to hold office 

rene ra king nor approach his council or court. (Hatsell’s Practice, vol. 
» P. 00. 

It is true that antiquarians have traced the remedy far back into the 
Saxon forests, when that stern people would, on occasion, organize them- 
selves as a body into a court to deal with some high offender who could not 
be reached by the ordinary laws or the ordinary ccurts. The right seemed 
inherent in the English people, and the Saxons, their fathers; and when 
aiterwards the king assumed the right to grant a pardon from the judgment 
of conviction on impeachment, the people resisted and resented the unlaw- 
ful interference, and the act of settlement put the dispute at rest by deny- 
ing the right of pardon to the monarch. 

This trial by im eachment did not at first have exclusive reference to 
offenses committed by public ofticers, for be it remembered that in England 
ordinary criminal prosecutions were prosecuted in the king’s court, and in 
the name of the monarch and by his agents, so thatif he saw fit to shield 
the subject from the ordinary penalty following a violation of the law, 
whether committed in office or out. The people had the right, through 
their House of Commons, to present the offender for trial to the Lords, so 
that it came about that impeachment could be resorted to asa method of 
prosecution for all crimes and offenses against the law. The Lords did, how- 
ever, afterwards place this limitation on it, that they would not try any but 
their peers for felony. 

It seems that in its uses the trial by impeachment bears a close analogy 
to the chancery courts. They grew up side by side. The equity jurisdic- 
tion of the chancery courts was devised to afford sdequate relief in those 

articular cases which the law, by reason of its universality, could not reach. 

o, on the other hand, grew up the trial by impeachment—for the purposes 
of punishing those particular cases of public wrong which the ordinary law, 
by reason of its universality, could not reach—and particularly those mat- 
ters relating to the discharge of official duties, for violations of which the 
law could not provide a sufficient and distinct definition; and so, in its prac- 
tical operation, impeachment under the English law developed into a mode 
of putting out of office men who had violated their official trusts, and hence 
it was that it was rarely resorted to except in times of great public excite- 
ment. When the monarch refused to discharge obnoxious officials the 
people resorted to this means to effect their removal. It isa far-reaching 
weapon, and many great names have been struck down under its blows. 

The greit Sir Francis Bacon stood before its bar, confessing his guilt, and, 
at last, be it said to his credit, invoking its judgment. It put the neck of 
Raleigh and of Harry Vane upon the block. It struck down the evil coun- 
selors of Charles I., and it would have saved that tyrant his crown and his 
head had his madness and his obstinacy permitted him to take heed. His- 
torians, sympathizing with the illustrious men who fell under it, have 
sought to bring the trial by impeachment into disrepute, alleging that it 
had been guided by the law of passion rather than of reason. But while I 
do not feel called on to make any defense of the particular use to which the 
English people have put this trial, yet I do say that there has been scarcely 
& man condemned by it who did not richly deserve his sentence. So far as 
the right itself is concerned, it was the only weapon possessed by that peo- 
ple against abuses in high places when sheltered by the crown, and its com- 
parative disuse now is due largely to the enlightened policy of their later 
sovereigns, which furnishes an instant and effective remedy against all 
abuses. But the right is alive and is a paladium of British liberty; and 
should the time ever come waen, by reason of the weakness or tyranny of 
the sovereign or his counselors, the safety of the State should demand its 
eporeucr: it would be found as effective as in the day of Strafford and Buck- 

ngham. 
his is the source then from whence comes our trial by impeachment. I 
do not mean that we have adopted the whole proceeding into our law; but 
what I mean is that the United States and the several States have each es- 
tablished the trial by impeachment as a method for the removal of certain 
officers from office, and that the idea had its origin in English jurisprudeace, 
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But the right of removal from office for dereliction of duty is a right inher- 
ent in every tree government; the trial by impeachment is only a method 
ordained to accomplish that end. 

We will now proceed to a discussion of the first question raised in the de- 
murrer, which in its essence is a denial of the authority of this court to try 
any impeachment under the Constitution and laws of thisState. In answer 
to this we contend that impeachment under our law is a mode of trial for 
the removal of certain officers from office, and that our Constitution fully 
prescribes the mode of trial and invests this court with full jurisdiction to 
try the cause and render final judgment therein, and that there is no neces- 
sity for any legislation to make the remedy effectual. And that under our 
system of government it is not only unnecessary, but is unwise, for the Con- 
stitution or the Legislature to undertake to define the causes or grounds for 
impeachment. That right of removal isan absolute inherent right in the peo- 
ple to remove for any cause deemed by them sufficient, upon which they have 
purposely refrained from putting any limitations; and they have merely 
organized your honorable Senate into a court and invested it with the right 
to judge for them of the sufficiency of the cause and to pronounce judgment 
thereon in accordance with the power conferred in the Constitution. 

The question presented in this demurrer has to some extent been raised 
and discussed with respect to the provision of the Constitution of the 
United States, the provisions of which upon this subject are as follows: 

Article 1, section 2, page 5. ‘‘The House of Representatives shall choose 
their Speaker and other officers, and shall have the sole power of impeach- 
ment.”’ 

Article 1, section 3, page 6. ‘The Senate shall have the sole power to try 
all impeachments. When sitting for that purpose they shall be on oath or 
affirmation. When the President of the United States is tried, the Chief 
Justice shall preside; and no person Shall be convicted without the concur- 
rence of two-thirds of the members present. 

Page 7. “Judgment in cases of impeachment shall not extend further 
than to removal from office and disqualification to hold and enjoy any office 
of honor, trust or profit under the United States; but the party convicted 
shall nevertheless be liable and subject to indictment, trial, judgment and 
punishment according to law.” 

Article 2, section 4. “The President, Vice-President, and all civil officers 
of the United States shall be removed from office on impeachment for and 
conviction of treason, bribery or other high crimes and misdemeanors.”’ 

Article 3, section 2, page 3. ‘‘The trial of all crimes, except in cases of 
impeachment, shall be by jury.’ 

Article — denies the right of pardon. 

While the provisions of our own State Constitution are as follows: 

Article 1, section 10. ‘‘And no person shall be held to answer for a crim- 
inal offense unless on indictment of a grand jury, except in cases in which 
the punishment is by fine, or imprisonment otherwise than in the peniten- 
tiary; in cases of impeachment, and in cases arising in the army or navy, 
or in militia when in actual service in time of war or public danger.”? 

Article — denies the right of pardon. 

Article 4, section 1. ‘‘The power of impeachment shall be vested in the 
House of Representatives. 

“Section 2. Impeachment of the Governor, Lieutenant-Governor, Attor- 
ney-General, Treasurer, Commissioner of the General Land Office, Comp- 
troller and the judges of the Supreme Court, Court of Appeals and district 
courts shall be tried by the Senate. 

“Section 3. When the Senate is sitting as a Court of Impeachment, the 
Senators shall be on oath or affirmation, impartially to try the party im- 
peached; and no person shall be convicted without the concurrence of two- 
thirds of the Senators present. 

“Section 4. Judgment in cases of impeachment shall extend only to 
removal from office and disqualification from holding any office of honor 
trust or profit under this State. A party convicted on impeachment shall 
also be subject to indictment, trial and punishment according to law. 

“Section 5. All officers against whom articles of impeachment may be 
preferred shall be suspended from the exercise of the duties of their office 
during the pending of such impeachment. The Governor may make a pro- 
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visional appointment to fill the vacancy occasioned by the suspension of an 
officer until the decision of the impeachment. 

‘Section 7. The Legislature shall provide by law for the trial and 
removal from office of all officers of this State, the mode for which has not 
been provided in this Copstitution.”’ 

A comparison of the provisions of our State Constitution with the Consti- 
tution of the United States will disclose an almost uniform analogy. But 
when we consider that the trial is largelv an inheritance from the common 
law of England, and that its object and purposes are the same both in the 
Federal and State governments, we are not surprised at the close analogy. 
There is indeed one difference; the Federal Constitution states that ‘‘treason, 
bribery, and other high crimes and misdemeanors shall be cause for im- 
peachment and removal,’’ while our Constitution contains no enumertion of 
causes. 

Now it will not be contended that this difference is material, or that any 
enumeration of causes is necessary, when we reflect that the enumerated 
causes are not defined in said Constitution, nor in any statute of the United 
States with respect toimpeachment. They are wholly unnecessary, and are 
merely suggestive of some sufficient causes, without defining them, and they 
neither exclude nor limit the causes of impeachment. The term impeach- 
ment was and is a word of well understood application in the common law 
and of this country with respeet to removal from office, and to undertake to 
define either its meaning or its extent is unnecessary asitis unwise. Let us 
see how it has been considered both in England and the United States. 
Woodison, writing in the eighteenth century, says it embraces: 

‘“‘Such kinds of deeds as peculiarly injure the commonwealth; the abuse 
of high offices of trust are the most proper grounds for this kind of prosecu- 
tion. Thus if the judges mislead their sovereigns by unconstitutional opin- 
ions, if any other magistrate attempts to subvert the fundamental law or in- 
troduce arbitrary power; so when the Lord Chancellor had been thought to 
put the seal on an ignominous treaty; a Lord Admiral to neglect the safe- 
guard of the sea; an ambaSsador to betray nis trust; a privy counsellor to 
propound or support pernicious and dishonorable measures,’’ etc. (Woodi- 
gon, 2, 602. 

Be it remembered that the common law never undertook to define the 
causes of impeachment; its extent was to define the mode of trial, and under 
this mode of trial an officer might be removed for any cause arising out of 
his official conduct deemed adequate by the proper Court of Impeachment. 

In the impeachment of Ratcliffe, the great Seldin remarked: ‘It were 
better to examine this matter according torules and formulations of this 
House;’’ which in this case at bar would mean, upon the great principles of 
parliamentary law adapted toour own condition and cireumstances, as mod- 
ified by the Constitution, giving it a construction equal to every emergenc 
which may call its powers into exercise, and giving in its construction full 
effect in constitutional forms to the maxim it was designed to make effect- 
ual: ‘That the safety of the State is the supreme law.’’ (Judge Lawrence 
in 6 Am. L. R., 641.) 

When the Constitution of the United States was adopted, the meaning of 
the term impeachment in its application to the subject of removal from 
office was well known, and the same may be said with respect to the Con- 
stitution of our own State. For its full meaning we look to the common law 
of England as adopted in this country; and the provisions of the Constitu- 
tion were not for the purpose of creating the right to remove by impeach- 
ment, for the right already existed, but was for the two-fold purpose of des- 
ignating a tribunal to try impeachments, and to lace certain limitations 
and modifications on it for the purpose of restricting it to the removal of 
certain designated officers of the government. 

In Blunt’s case, Bayard said: ‘‘Impeachment is a proceeding purely of a 
political character. It is not so much designed to punish an offender as to 
secure the State. It touches neither his person nor his property, but simply 
divests him of his political capacity.”’ 

Rawle, in his Commentaries on the Constitution, says: ‘Impeachments 
are then introduced as a known definite term, and we must have recourse 
to the common law of England for the definition of them.’’ (Page 210.) 
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And io those remarkable articles in the Federalist, Hamilton, ir urging 
the adoption of the Constitution, thus speaks of impeachment: 

‘The subjects of its jurisdiction are those offenses which proceed from the 
misconduct of public men, or in other words, from the abuse or violation of 
some public trust. They are of a nature which may with peculiar propriety 
be denominated political, as they relate chiefly to injuries done immediately 
to the society itself.’ (Hamilton, Federalist, No. 65.) 

Again: ‘‘In Great Britain it is the province of the House of Commons to 
prefer the impeachment, and of the House of Lords to decide upon it. Sey- 
eral of the State Constitutions have tollowed the example. As well the 
latter as the former seemed to have regarded the practice of impeachment 
as a bridle in the hands of the legislative body upon the executive service 
of the government. Is not this the true light in which it ought to be re- 
garded?” 

And in the Blount impeachment trial in the United States Senate, Bayard 
used the following clear and significant language (referring to articles of 
Federal Constitution): . 

‘“‘And itis very evident that in none of these does an intention appear to 
declare in what cases an impeachment shall be sustained, or to what per- 
sons it shail be confined. . On this subject the convention proceeded in the 
same manner, it is manifest they did in many other cases. They considered 
the object of their legislation a kaown thing, having a previous definite ex- 
istence. They have given it to us, not as a thing of their creation, but 
merely of their modification. And therefore I shall insist that it remains 
as at common law, with the variance only of the positive provisions of the 
Constitution.’ 

Old John Adams maintained successfully, notwithstanding the charter 
of Massachusetts Colony contained no right of impeachment, that it was in- 
herent in the colony as a government to remove, by impeachment, judges 
for misbehavior in office, and while he did not carry the doctrine to the ex- 
tent that when articles were presented that it effected a suspension of the 
accused from office pending the trial, yet when the articles were presented 
in the Colonial Assembly against a judge, and he undertook to hold his 
court pending the trial, the sturdy yeomanry of the old Bay Colony gavea 
practical illustration of their construction of the extent of impeachment by 
refusing to take the oath to serve as jurors in his court, on the sole ground 
that his powers were suspended by the impeachment. 

Judge Miller, in commenting on the value and necessity of{impeachment, 
remarked: ‘‘One of the most important powers confided to the Senate is 
that of trying impeachments. As already suggested, this power has been 
rarely called into operation. When we consider that it is the only mode of 
removing from his place an officer in the government during the term of his 
office for which he is elected or appointed, except so far as that power may 
be reposed in the President as a part of his power of appointment to office. 
In other cases, which are by far the most numerous, when it would be im- 
portant to remove an officer, it can only be done by impeachment. The re- 
sult of this has been that the expense, the delay, the cumbersome method of 
the process of impeachment and the interference which it causes with the 
other functions of the Senate, while the trial is in progress, have all contrib- 
uted to give immunity to men in high offices who ought to have been re- 
moved for the good of the service to which they belonged.’’ (Miller on 
Const., p. 218.) 

As to the extent and character of impeachment, Curtis, in his History of 
the Constitution, says: ‘‘Althoughan impeachment may involve an inquiry 
whether a crime against any positive law has been committed; yet it is not 
necessarily a trial for crime; nor is there any necessity in the case of crimes 
committed by public officers for the institution of any special proceeding for 
the infliction of the punishment prescribed by the laws, since they, like all 
other persons, areamenable to the ordinary jurisdiction of the courts of justice 
in respect of offenses against positive law. The purposes of an impeachment 
lie wholly beyond the penalties of the statute or the customary law. The 
object of the proceeding is to ascertain whether cause exists for removing a 

ublic officer from office. Such a cause may be found in the fact that either 
n the discharge of his office or aside from its functions, he has violated a law 
or committed what is technically denominated a crime. But a cause for re- 
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moval from office may exist when no offense against positive law has been 
committed, as when the individual has from immorality, or imbecility or 
maladministration, become unfit to exercise the office.’’ (Curtis History of 
the Constitution, vol. 2, p. 260.) 

Prof. Theodore Dwight announces his conclusions as follows: ‘'The Con- 
stitution of the United States simply refers to the subject of impeachment 
without defining it. It assumes the existence of this mode of trial in the law, 
and silently points us to the English precedents for knowledge of details.’’ 
(Am, L. R., 257.) 

Chancellor Sanford, in speaking of the nature of the trial byimpeachment, 
said: ‘Impeachment of public officers, a peculiar species of accusation, 
made and tried in a peculiar manner, are to extend no further in their effect 
than to discharze an officer from his trust and to render him incapable of 
holding office; but if the cause for which the officer is thus punished is a 

ublic offense, he may also be indicted, tried and punished, according to 
sega See Sanford, in Barker v. People, 3 Cowan, 686; 15 Am Del., 

; 79 Ky., 42.) 

And this is the more significant in the light of the provisions of the Con- 
stitution of the State of New York as follows: 

Article 6, section;1. ‘‘The Assembly shall have the power of impeachment 
by vote of a majority of all the members elected. The court for the trial of 
et eae shall be composed of the President of the Senate, the Sena- 

rs,’’ etc. 

Meecham, in his very excellent work on Public Office and Officers, says: 

‘*An impeachable high crime or misdemeanor is one in its rature or con- 
sequence subversive of some fundamental or essential principle of govern- 
ment or highly prejudicial to the public interest, and this may consist of a 
violation of the Constitution, of law, of an official oath, or of a duty by an 
act committed or omitted, or without violating a positive law by the abuse 
of discretionary powers trom improper motives or for an improper purpose. 
Whether the act in question 1s such an act is solely for the Senate to de- 
termine.’’? (Meecham on Public Office and Officers, p. 472.) 

Judge Lawrence, in a very able article in the American Law Register, 
published about the time of President Johnson’s trial, discusses the whole 
subject of impeachment, and from this article we make the following perti- 
nent extracts: 

‘* Here impeachment is only designed to remove unfit persons from office.” 
(6 Am. L. R., 644.) 

“It would be absurd to say that impeachment here is a mode of proceed- 
ure for the punishment of crime when the Constitution declares its object 
to be removal from and disqualification to hold office. * * * Subject to 
these qualifications (those in the Constitution) and adopting the recognized 
rule that the Constitution should be construed so as to be equal] to the occa- 
sion for its exercise, and to accomplish the purpose of its framers, impeach- 
ment remains here as it was recognized in England. These abuses are not 
guarded against in our Constitution by limiting, defining or reducing im- 
peachable crimes, since the same necessity existed here as in England for 
the remedy of impeachment. 

“It will be observed that the ‘sole power of impeachment’ is conferred on 
the House and the sole power of trial on the Senate. These are the only 
restrictive clauses, and they do not limit impeachment to crimes and mis- 
demeanors, nor is it elsewhere limited. 

‘“‘The framers of our Constitution, looking to the impeachment trials of 
England, and to the authorities on parliamentary and common law, and to 
the Constitutions and usages of our own States, saw that no act of Parlia- 
ment or any State Legislature ever undertook to define an impeachable 
crime. They saw that the whole system of crimes as defined in acta of 
Parliament and as recognized at commoa law, was prescribed for and 
adapted to the ordinary courts. 

They saw that the High Court of Impeachment took jurisdiction of cases 
when no indictable crime had been committed, in many instances, and there 
were then as there yet are ‘two parallel modes of reaching some but not all 
offenders,’ one by impeachment the other by indictment.’’ (646.) 

‘‘With these landmarks to guide them, our fathers adopted a Constitution 
under which official malfeasance and nonfeasance, and in some cases mis- 
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feasance, may be the subject of impeachment, although not made criminal 
by act of Congress or so recognized by the common law of England or by 
any State of the Union. They adopted impeachment as a means of remov- 
ing men from office, whose misconduct imperils the public safety and ren- 
ders them unfit to occupy official position. 

‘“‘All this is supported by the elementary writers, both English and 
American, on parliamentary and common law; by the English and Ameri- 
can usage in cases of impeachment; by the opinion of the framers of the 
Constitution; by contemporaneous construction, all uncontradicted by any 
author, authority, case or point, for more than three quarters of a century 
atter the adoption of the Constitution.” (64.) 

“The Constitution contains inherent evidence, therefore, that as to judges, 
they should be impeachable when their behavior was not good, and the 
Senate are made the exclusive judges of whatis bad behavior. The words 
good behavior, as borrowed from the English laws, have been construed 
there in a way to enlarge the scope of impeachment to a wide range. 
They were first introduced into an English statute to procure the removal 
of officers who on trial might prove too ignorant to perform their duties.” 


653. 

it would seem clear that impeachments are not necessarily limited to 
acts indictable by statute or common law, and it would be impossible for 
human prescience or foresight to define in advance, by statute, the necessary 
subjects of impeachment. The Constitution contemplated no such absurd 
impossibility. It may be said there is danger in leaving to the Senate a 
afi so undefined. It is because of this danger that the power has been 
imited as it has been in the Constitution, and experience has shown that 
the limitations are more than sufficient.’’ (658.) 

‘The system of impeachment is to be governed by great general principles 

of right, and it is less probable that the Senate will depart from these than 
that the whole Legislature would in the enactment of a law.’ (658.) 
. I think we can safely state the proposition, that under our system the 
right of impeachment, or, in other words, the right of the people to remove 
from office, is absolute and inherent; that it is a oatural political right in a 
free and representative government; that with us it exists to the full 
extent, and fuller than at common law, except in so far as it is limited, sur- 
rendered and modified by the Constitution. That it is not a matter in 
which a statute may be invoked, but that the purpose of the constitutional © 
provisions as before stated were, first, to name the tribunal; second, to 
modify and limit the right. The chief modification and limitations are 
as follows: First. It is impliedly restricted to the removal of officers from 
office; second, the punishment is limited to removal from office and dis- 
qualifications to hold any office of honor, trust or profit under the State: 
third, if the cause of removal be a crime the party may still be prose- 
cuted in the ordinary manner. 

Our Constitution wisely places no limitation upon the sovereign right of 
the people to impeach ar officer for cause. And if our Constitution be not 
self-executing, why is not the Constitution of the United States for the same 
reason non-effective? It does not define the cause of impeachment, but it 
dves enumerate some general causes, all of which are included in the term 
impeachment. But if this general enumeration means anything at all, it 
means to limit the extent of impeachment; for no man will contend that 
this enumeration in any respect defines the causes or grounds for impeach- 
ment. Butifit should be held that these words are descriptive and defini- 
tive of the term impeachment, the necessity for their use may be found in 
the fact that the Federal government is a government of defined and enume- 
rated powers, while our State, composed of the whole people, is an inde- 
pendent sovereign, and all powers of government are inherent, and are 
neither granted nor delegated, and a limitation would have been us foolish 
and useless as it would be dangerous. 

The respondent, by his demurrer, boldly asserts that he is above and be- 
yond the reach of the people and the law in his possession of the high office 
and trust granted to him by the peopleof this State, that his tenure of office 
is a vested and irrevocable right; but we say that the people granted him 
this office upon the coodition that he would fulfill its duties with compe- 
tency, skill and faithfulness, according to his oath, to the Constitution and 
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laws of the State. The same Constitution which creates the office, pre- 
scribes its duties and requires a most sacred oath for their faithful dis- 
charge, and last, but not least, provides a method by which the unfaithful 
ageat may be removed. The great principle of principal and agent has here 
an apt illustration, and the agency may at any time be revoked by the im- 
peachment of the agent. In effect, in their Constitution the people say to 
the officers therein mentioned: ‘‘ You may be removed from office by the 
proceeding of impeachment, on presentation of the House, for any cause 
deemed sufficient by two-thirds of the members of the Senate present.’’ 

The general procedure we get trom the common law, and the precedents 
of the common law are persuasive as to what causes may or not be suffi- 
cient to sustain an impeachment; but they are persuasive only, for under 
our system an officer may not only be impeached for those acts for which he 
might be impeached at the common Jaw of England, but also for such other 
acts as our advanced and complex civilization bring within the spirit and 
purpose of this trial, to the end that the safety of the State may at all times 
be assured. And this, we hold, is within the spirit of that common law of 
England which has become the foundation of the jurisprudence of this 
State. And this common law of which we speak, embraces not only what 
is ordinarily termed the ‘‘lex scripta’’ and the ‘‘lex non scripta’’ of England, 
at the time it became a part of our system, but the ‘‘lex parliamentaria”’ as 
well. And this common law of which we speak came to us, not as a dead 
petrifaction, but as a living, growing principle, with broad and deep founda- 
tions, upon which the superstructure may continue to expand in sympathy 
and harmony and unison with the infinite possibilities of our grand civiliza- 
tion. And this right of impeachment under our law is as ample as the 
necessity of any case may require, and limited only by the judgment and 
will of the House and the Senate. : 

There are no limitations in the Constitution or the law upon the jurisdic- 
tion of this court. It is the supreme tribunal before which the commons of 
this State have the right to present for trial certain high officers of this State 
as unfit and unfaithful public servants. I use the terms unfit and unfaith- 
ful advisedly. The first to distinguish those acts whether pertaining to the 
duties of office or merely to the conduct of private citizenship (this extent 
of impeachment to personal conduct is not an issue in this case, and is 
merely suggested as coming properly, at times, within the jurisdiction), 
whether occurring before election or after election, which condemn an officer 
as unfit to be trusted with office. The second to characterize more particu- 
larly those official acts performed in and about office which render it unsafe 
to the public welfare to longer continue an officer in public position. 

As authority for the proposition that the people of this State are not help- 
less victims of official dereliction, and that the power to preserve their goy- 
aa is inherent in the people, I refer to the following section of the Bill 
of Rights: 

Article 1, section 2. ‘All political power is inherent in the people, and 
all free governments are founded on their authority and instituted for their 
benefit. The faith of the people of Texas stands pledged to the preserva- 
tion of a republican forn. .f government; and, subject to this limitation only, 
they have at all times the inalienable right to either reform or abolish their 
government in such manner as they think expedient.” 

I desire to notice briefly some of the arguments advanced by the counsel 
for respondent in support of this branch of the demurrer. A fundamental 
error in this whole argument is the assumption that this trial by impeach- 
ment is for the punishment of crime, and from this arises, we think, largely, 
his misconception of the question of impeachment under our law. We ad- 
mit that at common law criminal offenses could be prosecuted by 1mpeach- 
ment, but such has never been the law in America, for here we do not have 
to wait on the pleasure of the king’s courts to punish offenses, but the 
ordinary courts of the land have and exercise full and ample jurisdiction for 
the punishment of crime. And the operation of impeachment has been in 
all of the States limited to removals trom office; and it ia not a prosecution 
for crime, but a proceeding for the removal of an officer, and as such it has 
bevome a favorite and universal remedy in all of the States of the Union. 
If it is a simple prosecution tor crime, why should its effect be expressly 
limited by the Constitution, and why should it be expressly provided that 
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if the cause for removal was a crime, that the trial by impeachment was no 
bar to a prosecution by indictment for the crime. Now, when it is estab- 
lished that impeachment is not a prosecution for crime, but only a consti- 
tutional method provided for the removal of certain State officers, we are 
relieved of a good deal of the effect of counsel’s argument. 

We admit that a crime may be a sufficient cause for impeachment; so 
may a violation of the Constitution or laws of the State, or any other fla- 

ant breach of official duty, but the haath is not to punisn for the act, 

or the act is merely the incident, and is not accounted for or settled by the 
judgment of impeachment. 

Our content.on on this subject is sustained by an unbroken line of author- 
ities, as shown from citations heretofore read to the court, and no American 
law writer of respectability has ever questioned it except Prof. Dwight, and 
he does so to only a limited extent, and on account of the peculiar verbiage 
of the Constitution of the United States, which, he maintains, limits the 
causes for impeachment, but no such limitation will be found in our law. 

We need only refer to the fact that under the authority of all the cases 
tried before the United States Senate, the position of the counsel for re- 
spondent io this case has been presented to the court and has never been 
sustained, but has been uniformly denied, and the doctrine clearly asserted 
and maintained by the court that impeachment was not a prosecution for 
crime, but merely a proceeding for removal from office for causes involving 
breaches of official duty. Sometimes the causes were criminal, at other 
times merely breaches of duty. The cases have been as follows: 

. Blount. No crime charged; dismissed. 

. Pickering. No crime charged; convicted. 

Chase. No crime charged; acquitted. 

Peck. Nocrime charged, demurrer overruled; acquitted. 

- Humphries. Crime charged, perhaps; convicted. 

. Aadrew Johnson. Nocrime charged; tried on the facts; acquitted. 

7. Belknap. 

Now, counsel takes great consolation in the fact that five out of seven of 
these respondents were acquitted, and he incorrectly assumed that they 
were acquitted on the ground presented in this demurrer; but he forgot to 
state that in no case was there any demurrer sustained except in the Blount 
case, where it was not sustained on the ground mainotained here, but upon 
the opinion of the court that Blount, a United States Senator, was not a 
civil officer within the meaning of the Constitution; but, if I am not in error, 
the case went off on the ground that Blount had been expelled from his 
office by resolution of the Senate, and not being in office could not be im- 
peachea. So we see that out of the seven cases six were tried upon the 
facts, the demurrers not being sustained. How then can it be argued from 
these cases that the demurrer now presented has ever been sustained? The 
same conteation was made in the case of Judge Prescott in Massachusetts, 
aod the St. Julian Cox case in Minnesota, and not sustained in either, but - 
overruled in both, and a judgment of conviction pronounced. 

So we may laugh at counsel when he defies us to find an articlein the 
Penal Code defining an impeachable crime. The Criminal Code is not the 
place to find the subject of impeachments; it belongs in tbe Constitution, 
and we do not find it there, and you cannot put a statute aboye the Consti- 
tution. But counsel urges that it is non-active, because impeachment is not 
distinctly defined therein. He says our Constitution is non-executing, and 
he quotes Cooley’s definition of a self-executing provision, ‘If it defines an 
offense and alfixes a penalty therefor.’’ Now, if our Constitution be inac- 
tive for the reason it ‘' fails to define an offense,’’ so is the Constitution 6f 
the United State, for, while it does enumerate some causes for removal, it 
does not define any of the causes enumerated ; and the fact was, there were 
no statutes in existence defining them, and it has never been found neces- 
sary to define the causes for impeachment in the Federal statutes. The fact 
being that the word impeachment was a term the import of which was well 
understood, and it was unnecessary to undertake to define it. 

Another error into which counsel falls is his assumption that this court is 
a court of limited jurisdiction. This position cannot be maintained, for the 
fact is that it is a special court with general jurisdiction. So unlimited in fact 
is the jurisdiction of this honorable court that no appeal can be taken from 
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its judgment and no pardon can be extended from its conviction. And it 
po no legislation to define its powers, for they are granted in the Consti- 
ution. 

Aad more, it seems that the constitutional convention feared that some 
future Legislature might be misled by the fallacious argument of the distin- 
guished counsel, and might conclude that it was intended that legislation 
was necessary to make effective this trial by impeachment, so, out of abund- 
ant caution, they added section 7 as follows: ‘‘The Legislature shall pro- 
vide by law for the trial and removal] from office of all officers of this State, 
the modes for which have oot been provided in this Constitution.’? Thereby 
not invoking legislation to make impeachment effective as counsel assumes, 
but telling the Legislature to keep its hands off of the subject of impeach- 
ment, because that mode of removal was already provided for in the Consti- 
tution, but to expend their wisdom on a plano to remove those other State 
officers for whcse removal no provisions have been made in the Constitu- 
tion. This provision was no doubt suggested by the fact that new State 
officers might from time to time be created, as tor instance the Commis- 
sioner of Insurance, Statistics and History, and the judges of the Courts of 
Civil and Criminal Appeals mentioned by counsel, and whose removal by 
impeachment could not ba provided for in advance. 

Let me say further that my belief is that under this section 7 the Legisla- 
ture of this State is prohibited from legislation on this subject of impeach- 
ment, anc if the provisions of our Constitution are not selt-executing the 
Legislature has no power to assist them by statutory enactment, and the 
remedy rest solely with the people in their sovereign capacity to put it into 
effect by constitutional amendment. Theright of removal from office by 
impeachment is inherent in the people, and they have designated the Sen- 
ate as the tribunal to sit in judgment. 

The foregoing observations on this section 7 will help us to answer the 
argument made by counsel and based on the remarks of Judges Roberts 
and Clark in the cases cited and so earnestly presented. (And let me ob- 
serve parenthetically, that I would be disloyal to my profession as a lawyer 
if Idid not yield hearty assent to the glowing eulogy pronounced upon 
these eminent judges by counsel for respondent. Their position in the Pan- 
theon of judicial fame is assured, and no word of mine could add to their 
lustre. One in his old age the object of the veneration and love of the 
whole people; the other his worthy disciple, now in the full vigor of his 
splendid powers, an unyielding and faithful expounder of the Constitution 
and laws of his State). 

The case of Trigg and the other case both arose under the statutes 
passed by the Legislature providing for the removal of certain State officers 
under the authority of other sections of the Constitution. And the statutes 
were sustained because the Legislature had pursued the legislative injunc- 
tion in enacting the statute; but neither had the slightest reference to im- 
peachment, because they were not impeachable officers. And the section 
from the old article 5, section 9 of the Constitution was cited by Judge 
Roberts to illustrate the point that said article was not included in the law 
of impeachment, and was not self-executing, but required some legislative 
action to put it in force under section 7. And in this very case of Trigg v. 
State, Judge Roberts expressly recognizes the right and power of impeach- 
ment in this State by referring to it as ‘‘the old and well established trial 
by impeachment.”’ 

Counsel, after making a long argument from decisious made under the 
statutory provisions tor the removal of certain district and county officers, 
after illustrating his position that the cause of impeachment should be de- 
fined in the statute, and then after finishing, tor his purpose he solemnly 
warns you that the signboard is up that those preserves are not to be tres- 
passed on by the relators. The gentlemen may rest at peace in their 
posesssion, and get all of the comfort out of it they can;—we do not rely upon 
those statutes except to show the inconsistency of respondent’s position. 
Our position is on higher, firmer ground. 

Now counsel propound the following question: ‘‘Why is it that the Con- 
stitution says that certain officers may be addressed out of their office, and 
defines the causes for their removal ?’’ And he argues from this that by 
aualogy the causes for impeachment should be defined. The answer is 
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plain. Impeachment is a term the meaning, purpose and extent of which 
was well understood and Known. Not so with address, for while it igs true 
it had perhaps in a few rare instances been resorted to by parliament, its 
extent and nature were not established and known, and it never became a 
part of the body of the common law, and its extent and purpose was a crea- 
ture of the Constitution and the statuts. 

I need hardly suggest a further answer, to the effect that the constitu- 
tional provision on the subject of address does not define the causes, it 
merely enumerates them. 

While I am on the subject of address, I will reply to another argument 
ae by counsel—based on the language of the provision, which is as 
follows: 

Article 15, section 8: ‘‘The judges of the Supreme Court, Court of Appeals 
and District Courts shall be removed by the Governor on the address of two- 
thirds of each house of the Legislature, for willful neglect of duty, incom- 
petency, habitual drunkenness, oppression in office, or other reasonable 
cause which shall not be ground for impeachment.”? From which it is urged 
by counsel that neither ‘‘willful aeglect of duty, incompetency, habitual 
drunkenness or oppression in office’’ is cause for impeachment, because they 
are not stated to be causes in this section of the article. 

We reply tothis: First. That the general subject of impeachments was 
not under consideration under said section, but merely the address of cer- 
tain named officers; and if the language ‘twhich shall not be sufficient 
ground for impeachment” has reference to all of the causes enumerated in 
the section, then its application must be limited to the subject under con- 
sideration—that is the officers named. 

Second. We assert, and areading of the section in question will sustain 
us, that the words “which shall not be sufficient ground for impeachment’ 
relate solely to the words ‘‘or other reasonable cause,’”’ and do not reach 
back and include the other causes specially enumerated in the section. So 
that they are in no respect a limitation upon the right even to impeach the 
officers named for ‘‘willful neglect of duty, incompetency, habitual drunken- 
ness and oppression in office, 7 and especially they do not include officers not 
named in the section. And the remed y by address was never intended to 
supersede impeachment, but was merely an additional and cumulative rem- 
edy, applicable to certain officers therein enumerated. 

Io every case of impeachment tried before the Senate of the United States, 
the counsel for respondent have contended that the Constitution of the 
United States restricts the causes of impeachment to ‘ treason, bribery and 
other high crimes and misdemeanors’! in their criminal aspect. It has 
’ never been contended that that instrument defines the causes for impeach- 
ment, but that it enumerates certain causes for the purpose of restricting 
and limiting impeachment; but this narrow construction was never sus- 
tained by the Senate. But the makers of our Constitution were aware of 
this discussion, and while they almost copied the provisions of the Federal 
Constitution with respect to impeachment, they significantly omitted those 
words of restriction and limitation in order that this high right of the people 
of this State might be fully preserved. 

An examination of the constitutional provision of the several States can- 
not fail to be an instructive illustration on this point, and we submit the 
following statement taken from the Constitutions of a number of the States 
on this subject of impeachment: 

For ‘‘ misdemeanors in office: ’? California, Kansas, Florida, Maine, Mis- 
souri, Nebraska, New Jersey, Ohio, Pennsylvania. 

No cause enumerated: Texas, Georgia, Illinois, Louisiana, Maryland, 
North Carolina, Rhode Island, South Carolina, Connecticut. 

‘For misdemeanor or malfeasance in office”: Ohio, Nevada. 

‘Treason, bribery or other high crimes or misdemeanor in office’: United 
States. Delaware, Mississippi. 

‘-Maladministration’”’: Vermont. 

‘“‘Misconduct and maladministration in office’: Massachusetts. 

“Corrupt conduct in office for crimes and misdemeanors’’: Michigan. 

‘Bribery, corruption, malpractice or maladministration in office’: New 
Hampshire. 
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‘‘Maladministration, incompetency, corruption, neglect of duty or other 
high crimes and misdemeanor’: Virginia, West Virginia. 

‘*Whenever such officers commit any crime in their official capacity which 
may require disqualification’’:; Tennessee. 

‘‘High crimes or misdemeanors or malfeasance in office’: Colorado. 

‘‘Crime, incapacity or negligence’: Indiana. 

‘‘Tmpeachment prohibited’: Oregon. 

It will be observed from the foregoing that no Constitution has under- 
taken to define the causes of impeachment. Some of them have enumer- 
ated causes, but have not defined them, and every cause enumerated in any 
of the foregoing Constitutions is included within the meaning of the term 
‘‘impeachment,’’ and the only possible effect of the enumeration would be 
to not define but to restrict the meaning of the term impeachment. And 
we further observe that no less than nine of the States of this Union have 
accepted and adopted the term impeachment in its full import, and among 
that number our own State of Texas. 

And an examination of the statutes of these States, in fact of all the 
States of this Union, will disclose the fact that, with perhaps the single ex- 
ception of Arkansas, no State has ever undertaken toassist the Constitution 
in defining impeachment. 

This is the concurrent, unbroken evidence of American constitutional 
history, and it cannot fail to have its weight before this intelligent tribunal. 
Let us next examine the history of our own State on this question. Texas 
has had seven Constitutions. 

Provisional, 1835. 
Republic, 1836. 
That of 1845. 
That of 1861. 
That of 1866. 
That of 1869. 

. That of 1876. 

And the same provisions with respect to impeachment which are in our 
present Constitution have been without any material variation in each of 
the others, except that of the Republic, which followed the Constitution of 
the United States, and none of them ever undertook to define impeachment 
or to provide for statutory assistance to the Constitution. They moved all 
along upon the broad line that the right to impeach was inhereat in the 
' people, and nothing was required in their Constitution, except to designate 
a tribunal and modify the right in such respect as they deemed proper. 
There have been three impeachment proceedings in this State. 

1. Judge Russell before the Twelfth Legislature: The record is meagre, 
but we have the articles and the demurrer. The articles charged no crime, 
aud, in fact, they almost failed to charge anything. The demurrer was not 
to the jurisdiction of the court as we have it here, but to the matter in the 
article. The demurrer was sustained. This case certainly does not serve as 
a precedent, if any act of the Twelfth Legislature could be dignified by 
such recognition. 

2. Judge Scott by the Thirteenth Legislature: A demurrer was inter- 
posed in this case, but neither the demurrer nor the case was ever decided. 
There is some curious political history connected with this case, as I have it 
from a distinguished member of tnat Senate, and who now adorns the 
highest judicial bench in thisState. It seems that Scott was a very corrupt 
judge, and the articles charged many acts of corruption. He was a Repub- 
lican. The Senate was about evenly divided between the Democrats and 
Republicans; the Democrats nominally had a majority of perhaps one, but 
three of their members were only alleged Democrats. The demurrer was 
presented and the facts were well known, but the Republicans were deter- 
mined to save Scott, and if necessary to nullify the Constitution to do it: 
and it became known to the Democrats that the Republican Senators and 
the alleged Democrats would vote to sustain the demurrer on both grounds; 
first, that an officer could not be impeached under our Constitution, and, 
second, that corruption and oppression in office were notimpeachable. The 
Democrats determined that no such infamous decision should be rendered 
if by any means in their power they could prevent it. They resorted to 
parliamentary tactics, and finding some of the opposition absent they, on 
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motion of Senator Finley, a member of the present House, postponed the 
trial of the case for about a year, and when a motion to reconsider and to pro- 
ceed with the trial was afterwards made, they sat mute in their seats and 
refused to vote, thus breaking a quorum and saving the honor of their State. 
ee the 12th of February, 1874, arrived Scott died, and the impeachment 
abated. 

3. The trial of Judge Chambers before the Fourteenth Legislature in 
1874: In this case thirteen articles were presented, and demurrers were 
interposed, setting up substantially the points presented by respondent in 
this case (Senate ‘| ournal, 14th Leg., p. 137), and upon full hearing they 
were each and all overruled by the court by a vote of 21 to 2. (Senate Jour- 
nal, 14th Leg., p. 137). 

This then is a precedent of value and ought to settle the questions urged 
in this demurrer. And toshow vou that the effect of these cases was to 
settle this question avainst the demurrers interposed in this case, I need 
only refer to the fact that in 1875 a Constitutional Convention was held in 
this State—these three impeachment trials in which these questions had 
been presented were first in the minds of the people and the members of 
that Convention. Indeed members of the High Courts of Impeachment 
which sat in these cases were members of that very Constitutional Conven- 
tion. And yet that Convention did not see fit to define impeachment in the 
Constitution and expressly prohibited any Legislature from undertaking to 
define it. Then it does occur to me that the precedents and the historical 
wisdom in this State are conclusive on the question of the powers and juris- 
diction of this honorable court. 

I may mention, as a matter of history, that the Commissioner of the Gen- 
eral Land Office was not subject to impeachment in this State until the 
Constitution of 1876 was adopted, and the fact that the men who drafted 
that instrument had the forethought to extend this remedy so as to include 
the Commissioner rebuts the suggestion of counsel for respondent that they 
acted carelessly and without deliberation in the preparation of the article 
on impeachment. 

But we do not mean to assert that this trial by impeachment has no inci- 
dents of a criminal trial; on the contrary, it has many of the characterists ot 
such a trial. Those are inherited largely from the common law, but the 
purpose of impeachment under our law has never been to‘try an offender 
for crime for the purpose of inflicting a punishment, but it has become dis- 
tinctively a civil proceeding to remove certain officers from office, and what- 
ever follows the removal from ottice is merely incidental to the removal it- 
self, and is not the object for which the proceeding is instituted. It is true 
that the cause for removal may lie in a pena! act; so it may lie in any other 
gross afd serious violation of official duty, and the purpose of the trial is not 
to punish the citizen for the penaf act, but to rescue the office from the 
hands of an unfaithful officer. He must account for the crime, if this be the 
foundation of the impeachment proceeding, in the ordinary courts of the 
country. ; 

But counsel seems to stumble over the words ‘‘crimes and misdemeanors,’? 
which are so frequently used in speaking of impeachment, and he attempts 
to confine the meaning of these words to such acts as are ‘“‘crimes’’ defined 
as penal offenses under our law, and to which the statute has affixed a pun- 
ishment. This construction can not be sustained, for these words can not 
be so limited, but must be understood in their largest sense to mean any act 
or omission (whether penal or not) which is a violation of the duties of 
office; as to whether such act is an impeachable act muat be left to the judg- 
ment of this court. I can conceive how an infraction of official duty might 
not be considered of sufiicient gravity to justify a removal, but a continuous 
and presistent repetition of such acts might be sufficient. The point I de- 
sire to make is that the sufficiency of the cause is by the Constitution vested 
in the discretion of this court. 

Now as to whether the acts charged in the articles are impeachable acts 
is for your determination, untrammelled by any confusing construction as to 
the character of this court, or as to whether the act is a penal crime, a polit- 
ical crime, or a crime against the duties of an office. Most serious violations 
of important duties with respect to the sale and lease of the public school 
lands are charged. You will observe that the law has not left the disposi- 
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tion of these lands to the unlimited discretion of the Commissioner, but has 
earefully provided the rules by which he shall be governed. The acts of 
1887, with the amendments of 1889 and 1891, prescribe the manner in which 
these lands shall be leased and sold, and these articles charge tnat in direct 
violation of these laws, the Commissioner has leased and sold these lands. 
Impeachment is the sword by which the people must protect themselves 
from official unfaithfulness and unfitness, and that sword they have wisely 
a in your hands, believing that you would not hesitate to strike the 

low whenever the pubiic safety demanded it. They have not limited their 
right to the technical construction for which respondent contends. Consider 
for a moment the monstrous consequences which might follow such a lim- 
itation. The Governor might with impunity pardon every felon in the pen- 
itentiary, and yet he would violate no penal statute. The Treasurer might 
refuse to honor the State’s warrants, and yet commit no offense. The Cem- 
missioner might close the doors of the land office and refuse to transact the 
busivess of his office, and still no penal crime would be committed. In fact, 
the purposes of the government might be arrested, and yet not even a finable 
offense committed, nor could the State get relief by any sort of procedure 
in the ordinary courts. And hence the necessity and the wisdom for the 
jurisdiction of this court. And since the foundation of this government, 
the people of this State have reposed in the confidence that their Constitu- 
tion was adequate for the protection of the public welfare; and shall you 
tell them that this repose has been the repose of folly and ignorance; and 
that in their blindness they have created certain high offices and placed 
them so high that the law can not touch them? If such be your judgment, 
the people of this State will fling away your trial by impeachment as a sham 
and a mockery in a free government. 

There remains but one other question for me to discuss, and that is, Did 
the people of this State, in re-electing the Commissioner, condone his acts 
committed during his former term of office? 

Respondent has discussed this question to such a limited extent that we 
are not even favored with his positions on the question, and we shall con- 
tent ourselves with a very brief statement of our view of the law: 

1. IPfthis bea criminal court and this proceeding is for the purpose of 
punishing a citizen for crime, certainly respondent can not plead his re-elec- 
tion as a bar to his prosecution, because neither the Constitution nor the 
law prescribes any period or act of limitation. - Of course you will not under- 
stand us as agreeing to any such unreasonable doctrine as to the character 
of this court or of this proceeding. We merely answer the respondent with 
mail kind of reasoning, and this ought at least to satisfy him on the 
subject. 

2. At common law there was no such limitation as this upon the frial by 
impeachment, for you will recollect that many English trials, and notably 
that of Warren Hastings, took place long after the oftice had been vacated, 
and we do nut think the question has ever been decided {in America in any 
impeachment trial. The nearest cases in point are: First, the Blount case, 
in which he had been expelled from the Senate before articles were pre- 
sented and the record in that case leaves it doubtful as to whether his case 
was dismissed for that reason or because he was not a ‘‘civil officer of the 
United States.” Second, Belknap, who resigned his office about the time 
he was presented, and also urged among other defenses that he was ‘‘out of 
office’? and could not be proceeded against by impeachment. The point 
— was not directly decided, but he was acquitted on the trial. 

So it seems to be somewhat an original question, and we would ordinarily 
be governed by the common law rule unless that rule has been modified by 
our Constitution, or our statutes, or by the purposes for which impeachment 
is used under our system of government. 

(1.) The Constitution contains no such limitation. (2.) The statute 
contains no such limitation (even if the State Legislature could under our 
Constitution put any such restriction on the right, which is doubtful). It 
will be observed that there is an article of the Revised Statutes, 3415, which 
says that no officer shall be removed from oftice for acts occurring prior to 
his election, but that article occurs in the chapter relating to certain county 
and district officers, and has no reference to anything except the subject 
matter of the chapter, and you remember how cureful counsel for respond- 
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ent was on yesterday to tell the court that the provisions of that chapter 
were limited to the subjects therein mentioned. He told us the sign board 
was up and that we must keep off of the grass. That is a detached and 
isolated section. So we can safely assume that the statute does not recog: 
nize this condonatiov. (3.) The remaining enquiry then is, does the 
nature of impeachment as applied in the United States impose such a limi- 
tation? We cannot furnish you any direct precedents but think we can 
produce some analogies which may be of service. 

High in his work on Extraordinary Legal Remedies,in speaking of this 
question as it related to removals from office under statute, says: 

“And when it is shown by the action that the grounds relied upon to 
justify the removai relate to acts committed during a prior term of office, 
involving no moral delinquency, and which, if violations of duty at all, were 
well known to the appointing power at the time reappointment, is regarded 
as a condonation ot the offense.”’ Sec. 69. 

The Supreme Court of Wiscorsin, in case State v. Common Council, 9 
Wis., p. 254, say as follows: ‘‘Wedo not say that in no case could acts done 
during a prior term justify a removal. Thus, if after a treasurer was 
re-elected it should be discovered that during his prior term he had com- 
mitted a defalecation and been guilty of gross frauds in the management of 
his office, it might, perhaps, be just grounds for removal. But when the 
charges show nothing more than a mere neglect of some formal duty involv- 
ing no moral delinquency, and which, if violations of duty at all, must have 
been known to the appointing power, we do not think when they relate 
entirely to acts during a prior term of office they constitute no cause in law 
for the removal of an officer, for such offenses, if offenses at.all, his reap- 
pointment should be regarded as a condonation.”’ 

The complete purpose of impeachment under our law is to protect public 
office from either unfaithful or unfit administration, hence it not only re- 
moves, but it may disqualify the accused from holding office in the future. 
And we think this question of disqualification a material one in determining 
the question of condonation. And again, condonation implies that the 
party condoning at least knows what acts are being forgiven. So we think 
the true doctrine, perhaps, is this: that the people may condone official 
taults by re-electing an officer, provided they had full knowledge of the facts 
at the time. Certainly the doctrine could not be extended any further; for 
certainly it could not be held that the people have forgiven those offenses of 
which they knew nothing, and we think the authorities bear us out in this 
construction, even, indeed, if they do not go further. If the {above rule is 
correct it necessarily follows that he who pleads condonation must prove it. 
So it becomes not so much a question of law as one of fact, and the burden 
is on the respondent to show the facts evidencing condonation. 

In conclusion, gentlemen, the managers for the House now submit the 
questions of law to you for determination. ‘Ihey are questions of the utmost — 
moment and gravity, and reach beyond the respondent at the bar and go to 
the very foundations of this government. The people of this State have an 
abiding trust and confidence in their Constitution, and they also have faith 
and reverence for your honorable court. They are patient and will not be 
fretted into a passion and discontent by your judgement, however destruct- 
ive it may be to their rights, but on the morrow they will set to work with 
willing hands and faithful hearts to make secure in their Constitution those 
inalienable rights which they believe to be inherentin them asa free people. 
They would not have any considerations of policy or expediency to move 
you from the line of your duty, they are too great and noble for that. But 
until you declare it otherwise their faith in the power and jurisdiction of 
this court to hear and determine this cause will remain unshaken. 

At the conclusion of the above, Senator Greer sent up the following: 


TO DEFENDANT'S COUNSEL: 


(a) LTunderstand your position to ve that unless the defendant has vio- 
Jated some ‘‘penal’’ statute of the State that he is not subject to impeach- 
ment. Suppose after he had taken charge of his office he had shut it up.and 
ne it, refusing to attend to the business. What remedy would the State 

ave 
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(b) Is not the tenant, when he violates his contract or refuses to carry it 
out, subject to ‘‘ouster’’ by the landlord? 

(c) Is not the occupant of an office a tenant of the people? 

(d) If the officer violates his oath of office, or contract, and runs the office 
contrary to the object for which it was created, have not the people (his 
landlord) the right to ‘‘oust’’ him? . 

(©) If so, what remedy have they? 

enator Simpson moved that the Court adjourn to 10 a. m. to-morrow. 
Senator Imboden moved that the Court adjourn to 8:30 to-night. 
The Court adjourned to 10 a. m. to-morrow. 


SENATE CHAMBER, AUSTIN, TEXAS, April 27, 1893. 


The High Court of Impeachment convened as per adjournment. 

Quorum present. 

President Pro Tem. Kearby presiding. | 

Hon. W. M. Walton proceeded to clove the argument for the defendant, 
pending which the following questions were propounded, to-wit: 


QUESTIONS. 


By Senator Swayne: 

It this is a criminal proceeding, why is it that article 15, section 4, reads 
that ‘“‘a party convicted on impeachment shall also be subject to indictment, 
trial and punishment according to l&w?” 

By Senator ‘Hutchison: 

Bills of attainder being prohibited in this country, has not impeachment 
therefore in this country been construed to embrace a class of offenses in 
this country not known to common law ayd the statutory law? 

By Senator Dickson: 

Is not the defendant charged with having filed a false land lease? If so 
please define the offense. 

By Senator Greer: 

I understood your answer to my question to be, “If the Commissioner 
should shut up his office and refuse to perform the duties of his office as 
contemplated by his oath,” ‘‘that the remedy of the State was by writs of 
injunction and mandamus, and that, if he refused to obey the writs he could 
be lodged in jail.” 

Please explain article 3433a, Sayles’ Statutes, page 171. 

By Senator Imboden : 

Could an executive officer be impeached for promising an office or any 
valuable thing prior to his election? If not, what recourse have the people 

for such an offense ? 
' On motion of Senator Lewis the Court adjourned to 8 p. m. to-day. 


AFTERNOON SESSION. 


The Court reconvened as per adjournment, Hon. W. M. Walton proceed- 
ing with his argument, pending the conclusion of which the following 
questions were propounded, to-wit : 


QUESTIONS. 


By Senator Agnew: 

Have we any record of charges of impeach ment being sustained in States 
having Constitutions like ours, that is under Constitutions not naming the 
acts or offenses for which impeachment will lie? 

By Senator Atlee: 

The power to appoint implies the power to remove for cause. The people 
- have the power to appoiat and have appointed the officers whom they have 
elected. The House of Representatives, in the name of the people, by ar- 
ticles of impeachment, say an officer should be removed. The Constitution 
has provided a court to determine whether or not the causes alleged for re- 
moval are sufficient. Is it not, then, within the breast of the Court so con- 
stituted to say whether or not the causes alleged are sufficient? The 
Governor having the power to appoint certain officers, may remove them 
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for reasons to him deemed sufficient; does a different rule restrict the right 

of the people to remove an officer whom they have appointed by election 

when the right to impeach the officer is reserved by the Constitution ? 
Hon. W. M. Walton concluding his argument, the whole was as follows: 


Mr. President and Senators, sitting asa High Court of Impeachment: 


No man, pee can occupy the position that I do at this moment with- 
out feeling the responsibility which rests upon him. 

A citizen of your State, with established character for honesty, endorsed 
by the people, having passed an honorable life among us, and now charged 
with high crimes and misdemeanors, has rested his defense, his reputation, 
the happiness of his family, his future in the world, partly ia my hands. 
If I fail todo my duty; if I leave anything undone that I ought to do; any- 
thing which God has given me the ability to do, that an upright man, re- 
sponsible lawyer and patriotic citizen can do, having in view the Constitu- 
tion and laws of my country; if I failin any of these particulars, I would be 
unworthy to be trusted in responsible relations by my fellow citizens. I am 
unlike the managers’on the other side. While they have honorably and 
fearlessly discharged their duties; freely and honestly brought for your con- 
sideration the whole of the law as it could be reached by them, after long 
search and industrious effort, to show to you that there were good grounds 
for the prosecution, and adequate causes why the respondent in this case 
should be removed from his position, his franchises and rights as a citizen 
taken from him, and he deprived of the valuable property which the people 
of Texas have bestowed upon him. If they fail, if they have not brought to 
and for your consideration sufficient grounds, sufficient law and sufficient 
reason, they but go out into the world with nought resting upon them save 
simply having failed to accomplish the ends and objects of the prosecution; 
whereas, if I fail, this old man goes down, his children and his family are 
grieved and filled with sorrow, and for the remainder of his days he goes a 
disgraced and ruined man in the State which he has loved and served. 

Managers upon the other side, I repeat, have made an able and courteous, 
zealous, courageous and learned prosecution, but I hope, gentlemen of the © 
court, that before I am done I shall be able to show you, not only to your 
satisfaction but to the conviction of reason itself, that they have failed to 
bring such a case in the law as will sustain the articles of impeachment, and 
that it is your bounden duty as a court to sustain the demurrers we have inter- 

osed, dismiss these articles of impeachment and turn this man back into 
his office, to the discharge of the duties that belong to it that have,been en- 
trusted to him by the people of Texas, and that are devolved on him by 


law. 

I shall not attempt, gentlemen of the court, to follow the wide field which 
has been traversed by the managers; that is to say, I do not ore to take 
up their arguments seriatim, one gentleman or another, but I shall attempt 
to discuss these questions in such a way that I shall reach and answer and 
overthrow every proposition and argument which they have brought for 
your consideration. But before going into the main argument I desire to 
address myself to one or two preliminary matters that have been put before 
me, and one was the question presented by a member of the court last even- 
ing, and is tothis effect: That a landlord, where his tenaat violates his con- 
tract, has his remedy at law, and a question founded on that proposition 
that if an officer of the State of Texas breaks his contract with the State of 
Texas, is there no mode by which he can be ousted from his office and the 
State made whole in the contract? Theanswer is yes. The landlord has a 
remedy against his tenant if the tenant violates his contract, and why? Be- 
cause the statutes of the State of Texas provide the remedy. But it is 
asked has the State, the people, no remedy if an officer breaks his contract 
with the State of Texas and her people? The illustration the member of 
this court has given is an apt and pertinent one, viz.: Supposethe respond- 
ent here had closed the doors of his office and had refused to discharge any 
of the duties incumbent upon him by law, and thus violated the obligation 
which he had taken in his installation oath, would there be a remedy? Yes 
there would be a remedy, full, adequate and effective in this: The officer 
who would be guilty of the character of action supposed would either be a 
crazy man or else he would be subject, under the Constitution and laws of 
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the State of Texas, to the process of mandatory injunction, and he would be 
compelled to discharge his duties according to law; or not complying with 
the mandatory injunction he would be placed in jail for contempt of court, 
and the chief clerk, under the law, discharge the duties of the office. 

Agaiao, take the case supposed by a manager, viz., that his excellency in 
the executive office just below us should take it into his head to pardon all 
of the criminals that might be convicted in the State of Texas, and do so. 
Or take the other case supposed by another manager, viz., that the same 
officer should summon all of the militia of the State to assemble at Austin 
and march them around and about this town, and the question asked, what 
if the Governor should be guilty of such an act, could he not be impeached ? 
No, | bale he could not, because he would be a crazy man, the ward of 
his God, and articles of impeachment could not reach him; but he would be 
quietly and orderly placed in the lunatic asylum and the Lieutenant-Gov- 
ernor inducted into office to discharge the duties of the high place. These 
instances are far removed from the case before you and afford no light or 
instruction to guide you, and are but artless confessions on the part of my 
friends, the managers, of their weakness on the law of the case the House 
has brought and they champion. Extreme instances do not establish prin- 
ciple, nor are they aidful in the construction of the laws and the Constitu- 
tion to make them broader, more comprehensive or efficient. We must take 
the case presented and deal with it in the light of law, right aad reason, as 
that light is thrown out by the words, the meaniag and spirit of the Con- 
stitution. 

One more point,and I will address myself to the main question in this 
case. Itis this: The question has been put by members of the Court to my 
friends on the other side, whether an officer, after his re-election, can be im- 
peached for offenses committed by him anterior to such re-election? This 
question they have not answered, and indeed have made no real effort to do 
so. I will take this burden, and trom the standpoint of precedent, principle 
and authority lay before you good reasons why the question must havea 
negative answer, and that the special demurrers pointing to the offenses 
antedating re-election must be sustained. 

I will try and answer that question, gentlemen of the Court, to your satis- 
faction, and I read but a sentence, if the Court please, from those great 
names who framed the Constitution of the United States; those men whose 
reputation and renown will last and flash out on the page of history as long 
as civilization itself will last. In 1789, when the very provision of the 
Constitution of the United States relating to impeachments was under con- 
sideration, Mr. Madison, Mr. Gouverneur Morris and Mr. Randolph, and all 
of those great statesmen being present, this question came up-—whether or 
not the President of the United States would be impeachable in a subse- 
quent term for derelictions of duty committed or omitted during his prior 
term, and here is the answer by Mr. Gouverneur Morris: ‘He (the Presi- 
dent) can do no criminal act for which he may be punished (in the ordinary 
mode). In case he should be re-elected, that will be sufficient proof of his 
innocence.”’ (Elliott’s Debates, 340.) Thus, in 1789, in the grandest body of 
men that ever convened or sat in counsel, this question wag first mooted, 
and then and there forever settled; not to be raised again save in times of 
peril, passion and dangerous party rancor. 

Ata later day, in a case in New Jersey, the question is decided in just so 
many words. The case was this: A member of the city council having been 
elected, yet, giving away his reason and his conscience, he was moved to 
action by considerations of money put into his hands in the shape of bribes 
by persons who desired to have a franchise passed through the city council. 

e received the bribes. He was moved against because of the crime. The 
city council appointed a committee to investigate, and they reported that he 
was guilty as charged, and by proper motion the full council expelled him 
and ejected the man from his position as a member of the council’ He went 
back home, was re-elected, and came back into the council for the purpose 
of taking his seat and participating in the management of city affairs. The 
couneil refused so recognize him on the ground that he was unworthy to sit 
among honest men and to participate in the management of public affairs. 
They ejected him the second time by non-recognition. He applied to the 
Supreme Court of the State of New Jersey. The higher court decided, that 


PROCEEDINGS OF THE HicGH Court or IMPEACHMENT. Cxi 


although the man received bribes, was unworthy to sit among honest men, 
yet the law was that his re-election was a condonation of the offenses perpe- 
trated by him prior to the date of his second election. That case is reported 
in the 25th New Jersey Law Reports, on page 306. 

Why should we go further, gentlemen of the court, than to our own Su- 
preme Court? We will take the case of the State of Texas v. J. M. Brack- 
enridge, county judge of the county court of Travis county, Texas, and that 
case was this (it is necessary that I give you the salient points in each case 
that you may understand and appreciate the character of the ruling and 
meaning of the decision of the court). J. M. Brackenridge was charged 
with extortion in office. He was charged with receiving illegal fees. Fees 
that were not allowed by law. He was charged with not only having de- 
manded, but having received public money as fees for office when he was 
not entitled tothem. It fell to my lot to make the defense of J. M. Bracken- 
ridge. These things I will explain further, happened between his re-elec- 
tion and his induction into the oftice for his second term. I founded the 
defense of Brackenridge upon the ground that the interim between election 
and his second induction into office by taking the official oath was a contin- 
uation of his old term. And thatin law and under the Constitution, when 
the day of election came that he held over until he was inducted into office 
by taking the official oath. The courts did not agree with me in that, but 
said that the offenses happening between the election and his second induc- 
tion into office, that the offenses belonged to the new term of office and, 
therefore, that he was liable to indictment and removal from office for the 
perpetration of these offenses. But in the decision of that case, and you 
will find the case in the 27th Court of Appeals report, page 530, wherein 
the decision, it is stated: ‘‘It is insisted by counsel for the defendant that 
. the judgment, removing from office, is unauthorized because the acts were 
committed before he had qualified as county judge, as his own successor in 
that office. It is provided by statute that all convictions by petit jury of 
county officers sball work an immediate removal from office of the officer 
so convicted, and such judgment of conviction shall in every instance em- 
body an order removing such officer. It is expressly declared, however, 
that no officer shall be removed from office for any act he may have com- 
mitted prior to his election to office. Art. 3415, Revised Statutes. There can 
be no question in view of the last quoted provision of the statute and of the 
law as settled by the decisions of the courts, that if the acts of which the 
defendant was convicted, had been committed prior to his election (or re- 
election) to office, such acts would afford no legal grounds for removal. His 
election would-be a condonation of any crime or misconduct committed 
prior thereto.’’ Does not that answer the question that has been sent up? 
Under the decisions of the Supreme Courts of the State of Texas, under and 
by virtue of the force and effect of the statutes of Texas, the re-election of 
an officer, constituting him bis own successor, would bea condonation of any 
crime, or misconduct, committed prior thereto, at a time when he was not 
holding the office to which he had been elected. This opinion refers to the 
ease of Gordon v. the State,4 3 Texas, in which Gordon was sheriff of 
Guadulupe county, and was removed from his office under charges by the 
district court for offenses charged to have been committed by him prior to 
his re-election. ‘I'he Supreme Court of Texas in that case (Gordon’s) says 
that an officer re-elected, cannot be removed under the laws of the State of 
Texas, for offenses committed by him during his prior term of office. 

In the case of Trigg v. the State of Texas (49 Tex., 643), Judge Roberts, 
delivering the opinion of the Court, makes thisremark: ‘‘In the charges 
made against Trigg, who was district attorney of the judicial district com- 

osed of Travis county, there are some which appear from their dates to 
have been committed by him prior to his re-election to office, and if that 
fact had been called to the attention of the court they would necessarily, 
and as a matter of course, have been stricken out.” 

The next ease referred to in this connection is in 56 Texas, Flatson v, 
State, p. 93, in a decision rendered by the Supreme Court through the 
mouth of Judge Stayton in which he ref-rs tothe cases of Trigg and Gordon 
and affirms the principle laid down in those cases. Now, then, gentlemen 
of the court, we have the expression from the makers of the Constitution of 
the United States that the re-election of an officer is a condonation of hig 
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offense, because the re-election is a vindication by the people who re-elect 
him. It is a condonation in law for all the wrongs he has committed up to 
the time ot his re-election. You have the direct, express words of the 
statutes of Texas under which we live, that no officer shall be removed 
from his office for acts committed by him prior to his election. You have 
the words of the Court of Appeals, who have the liberty of all men oft 
Texas in their hands. You have the decisions of the Supreme Court, the 
highest tribunal upon civil matters Known to Texas, and they affirm the 
same principle, and we stand here invoking the law as it is written and 
the law as it has been declared by the courts of last resort in this State to 
sustain, as they do sustain, uphold and support us in our answer to the 
areas propounded. These authorities are unanswerable, and we rest 
on them. 

. Gentlemen of the court, the special demurrers, so abundantly upheld by 
the authorities cited, interposed by respondent to the offenses charged ante- 
dating his re-election, have been designated by one of the managers on the 
part of the House as the statutes of limitations. They are plead, if the court 
please, for no such purpose. We plead the law, as it was our bounden duty 
to do under the law and in justice to this court. Ifthe law be as we have 
shown it to be by the statutes and decisions, would we not have been 
perpetrating a wrong, absolute, unqualified and unjustified on this court, 
if we had held silent and permitted this court to go on and investigate 
these legally dead matters, taking up the public time to learn supposed 
facts for which, if they existed, you cannot remove this respondent from 
his office? We did it in the interest of the }ublic, of the law and in the 
interest of good practice in this High Court and in any other court where 
the laws of the United States and of this State may be administered. 

I think that when you have considered the propositions which I have 
made upon the offenses that are alleged anterior in date to the re-election of 
this respondent, that you should and will sustain the special demurrers 
which we have interposed, on the ground which I have been discussing, 
and if you do that, then the field or scope of investigation, even if you 
should not sustain the general demurrers, will be greatly lessened, and your 
duties will have been fully accomplished, by investigating the matters 
which have been alleged against respondent that have, in dates at least, 
legal life in them. 

Now, gentlemen of the Court, I propose to address myself to the general 
demurrers, and I do so with the expectation and with the belief that I shall 
reaeh and convince the mind of every member of this Court that these 
articles of impeachment, in their substance, and as presented, are not 
grounds for impeachment, and that under no investigation, under no proofs 
that can be adduced or brought in on the articles, can this man be removed 
from his office. You will remember, gentlemen, that we confess, by our 
demurrers, the truth of every allegation which has been made against 
respondent in the articles. If the truth of the articles were proved by the 
voices of a thousand witnesses they would be no more proven than they are 
now, in law, by the interposition of the demurrers. We take the facts as 
alleged, and state that they are true in their facts, but being true, they are 
not sufficient for the House of Representatives to have the relief prayed for; 
that is, the removal of the respondent from office, and his deprivation of 
right to hold office in this State in the future. 

want to present these questions in the folowing mode, and I beg you to 
follow me as I state the propositions: 

My first propovition is that this is a criminal proceeding; that this High 
Court of Impeachment, constituted as it is constituted, is a criminal court. 

My second proposition is: If this be a criminal court then the Constitu- 
tion of Texas, sections 1 and 2, article 15, is not self-executing and does 
not authorize the House of Representatives to prefer articles of impeach- 
ment before this high criminal court for any offenses under the laws of the 
State of Texas. 

My third proposition is: If the Constitution executes itself then, under 
the Constitution and laws of the State of Texas, no offenses can be inquired 
into by this high court save offenses that in and of themselves are infrac- 
tions of the penal laws of Texas. 

Fourth proposition: If you shall decide that this is not a criminal court, 
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that the Constitution executes itself, and that you can inquire into other 
matters or crimes or misdemeanors that are not laid down in the statutes 
and the written law of the State of Texas, then that this court dominates 
all the departments of government, and all State officials hold their positions 
at the will and pleasure of this body. 

_ If you are not limited in your jurisdiction by the Constitution and the 
laws of Texas, as written and judicially declared, then where are the bounds 
of the territory over which you will wander and reach out for offenses 
against the citizens of Texas authorizing you to deprive them of their offices 
by this high proceeding? Where will vou go? Will you goto the com- 
mon law of England? Will you go to the parliamentary law of England ? 
Will you go to the Constitution of the United States? Where is the limita- 
tion of the inquiry, if you break the bounds of the Constitution and written 
law of Texas? What are the bounds or limitation that will confine you in 
your investigation ? | 

And when the court has gotten through with the respondent in this in- 
vestigation, and you shall have decided against him in your minds and 
judgments, that this is not a criminal court, that the Constitution executes 
itself, that you are not confined to the written law of the State of Texas in 
prosecuting her citizens, that you van go outside of Texas and reach back 
over the old common law, and that you can in this court, and in the Nine- 
teenth century, in the Sta'e of Texas, prosecute acitizen of Texas for crimes 
that are known only to the common law or parliamentary law of England, 
then, gentlemen of the court, I will come down to the position occupied by 
the gentlemen managers in this case, and I will stand with them there, and 
when you have overruled us in every proposition we have made, we will 
stand and face them upon their own ground and show you that, admit- 
ting the truth of what they have to say, still they have no impeachable 
matter against this man. 

I take it, gentlemen, that this isa court. I take it that under the Conati- 
tution and laws of the State of Texas that this is a court, and that as a court 
it will be bound to keep itself within the rules of law. If this be nota 
court, and ir it be a court and you are not going to confine yourselves, in the 
consideration of these matters, to the known law of the land, then the re- 
spondent has no use for counsel here. Counsel can only be valuable or ben- 
eficial when he has the law to speak to—a limitation beyond which the 
court can not go. What we will say to you will be within the Constitution 
and laws of the State of Texas, and we will attempt to enforce our views 
from that standpoint. 

Gentlemen managers say this is not acriminal proceeding. Whatauthor- 
ity have they for that expression? What authority have they brought here 
to teach you members of this court, and convince your minds that it is nota 
criminal proceeding, and to that extent a criminal court? 

My proposition is that this is a criminal court, and being a criminal court, 
that it can administer no criminal laws upon a citizen of Texas, save and 
except the crimes that are laid down by the statutes of the State of Texas 
under the Constitution of the State of Texas. I read from Jefferson’s Man- 
ual, a book that governs you here to-day. Let us see what he says about 
this character of court. Uader the head of ‘‘Impeachment,’’ on page 272: 
“The court of impeachment is for the trial of crimes.’’ For the trial of 
| ies Where, gentlemen of the court, was ever a crime tried by a civil 
cour 

Before I forget it, gentlemen on the other side have referred to the case of 
Belknap, Secretary of War, as partly pointing to the right to impeach after 
the party was out of office. 

Let me explain that matter to youa moment. Belknup was Secretary of 
War. He committed his crimes, and they were crimes. 

The House of Representatives impeached him by preferring articles, em- 
bracing crimes, against him. Pending impeachment he resigned from under 
the articles of impeachment and the Senate of the United States decided 
that the resignation of an officer deprived them of jurisdiction, and the 1m- 
peachment fell. But suppose that they had adhered to the articles ot im- 
peachment in the Belknap case—that is not a parallel case to this, for the 
reason that after the commission of the crimes on the part of Belknap, he 
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was not re-elected to office, and his crimes and offenses had not been con- 
doned by the great body of electors. 

The case of Belknap has no place in this discussion. It illustrates noth- 
ing. It is authority for nothing, and can not militate against the authori- 
ties which I have read io your hearing. 

But I proceed on the point I was discussing when I was requested a mo- 
ment ago to suspend. , 

I read further from the manual ot Jefferson, on page 274, ‘“‘The accusation,’’ 
that is the articles of impeachment, ‘‘the accusation or articles of the Com- 
mons is substituted in place of’’ what? ‘‘of an indictment.’’? The articles of 
impeachment are substituted in the High Court of Impeachment for an in- 
dictment. That would be applicable to make the criminal charge in the 
event the offender had to be tried in the Kiag’s Bench; and articles of im- 
peachment in the United States, or the State of Texas, are substituted in 
Dlace of an indictment, which would describe crime and arraign the offender 
or party charged were he to be tried in the District Court just down the 
street, or in any District Court in the State of Texas. 

I would not, gentlemen of the court, have you lose sight for a moment of 
the theory on the part of the managers in this case. ‘ 

Their theory is that the word ‘‘impeachment’’ is a word of technical 
meaning, coming down from the British government; that when the word 
“impeachment is ultered in the Constitution of the State of Texas, that it 
has gathered around it and is supported by all of the meanings, usages. 
customs and practices which cling around an “impeachment” in England; 
therefore it is, that they say that when the word impeachment is used, it 
draws to it a meaning that was attached to the word ‘impeachment?’ in 
England—and therefore, that any crime, offense, misdemeanor, official mis- 
demeanor, malversation, or maladministration in office hurtful .to any por- 
tion or part of the government, that would have been impeachable in 
England, would be impeachabie in Texas. 

Weii, who would know bevter, gentlemen of the court, than Sir William 
Blackstone, as to what the character of the court was as instituted, in which 
prosecutions were had in England ? 

Let’s see what he has to say about it, page 259: ‘‘An impeachment before 
the Lords by the Commons of Great Britainin Parliament, * * being a 
peer to the most high and Supreme Court of criminal jurisdiction, 

y the most solemn grand inquest of the kingdom.”’ 

Blackstone, writing down the common law, the parliamentary law, the 
customs, the practices, and the constitution of courts of impeachment, de- 
scribes it to you in language that no man need misunderstand. He calls it 
the highest Supreme Criminal Court. 

Well, what does the Britannica Encyclopzedia say upon the subject? 

“Tmpeachment,’’ (EKneyclopredia Britannica, volume 12, p. 75d), ‘a ques- 
tionable and now rare form of procedure against criminals in England, 
in which the House of Commons were the prosecutors and the House of 
Lords the judges.”’ 

What is the definition of Black, the lexicographer? Wecan only get at 
these matters, gentlemen of the court, by going through the books that deal 
with the subject matter. ‘‘Impeachment, a criminal proceeding against a 
public officer’”’—a criminal proceeding against a public officer. 

What does Raphalje’s law dictionary describe it to be? 

‘““Tmpeachment, a complaint or accusation in writing against an officer for 
a great public offense.”’ 

We might go on and on, definition after definition, and it is my judgment 
that you will find no respectable authority, either in England or America, 
that will denominate this court other than a court for the hearing of crime. 

Cushing’s Manual, sec. 2569, p. 989: ‘On the date of trial the proceedings 
are conducted substantially as they are upon common judicial trials as to 
admission and rejection of testimony, the examination and cross-examina- 
tion of witnesses, the rules of evidence, and the legal doctrines as to crimes 
and misdemeanors.”’ 

Turn wherever you may you will find authorities pointing uniformly and 
without variation that impeachment is a criminal proceeding, and that this 
is the highest criminal court known to the laws of the State of Texas. 
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But why need we go out of own Constitution for authority to give proper 
information as to what is the character of this court? 

Section 10, article 1, it seems to me to settle the matter to the mind of any 
lawyer, any judge, or any court. The heading of se%tion 10, article 1 is, 
“Guarantees in criminal prosecutions.”’ ‘In all criminal prosecutions the 
accused shall have a speedy, public trial by an impartial jury. He shall 
have the right to demand the nature and cause of the accusations against 
him, and to have a copy thereof. He shall not be compelled to give evi- 
dence against himself. He shall have the right of being heard by himself 
or counsel, or both; shall be confronted with the witnesses against him, and 
he shall have compulsory process for obtaining witnesses in his favor. And 
no person shall be held to answer for a criminal offense unless on indictment 
of a grand jury, except in cases in which the punishment is by fine or im- 
prisonment otherwise than in the penitentiary, in cases of impeachment, 
and in cases arising in the army or navy, or in the militia when in actual 
service in time of war or public danger.’’ 

Let me read it again: ‘‘And no person shall be held to answer for a crim- 
' inal offense, except in cases of impeachment, etc.; save on indictment, etc , 
and the House ot Representatives may present articles of impeachment.”’ 
Put the two together—read them side byside. What do these two articles 
of the Constitution mean? Can they mean, dare any man say that they 
mean, other than simply, that the House of Representatives,may prefer 
articles of impeachment against officers of the government for crimes com- 
mitted against the statutory Jaws Of the State? 

Now, it is not needful that I‘should read other authorities upon this 
subject. 

But I will recapitulate just a moment, to let us see what this preceeding is: 

First. He is charged with offense; he is prosecuted; his conviction is 
sought, and if conviction shall be obtained, he shall be subjected, first, to 
the forfeiture of his property, because there can no longer be a doubt upon 
the question that office is property. 

His conviction is sought, and if convicted, the first punishment is to 
deprive him, by forfeiture, of his property, valuable property, which it is 
an honor to own. 

Secondly. He is to be denounced, and his franchises and rights as a citi- 
zen are to be taken from him. 

Why, gentlemen of the Court, what more could you do to a man who had 
imbued his hands in his fellow’s blood than to torfeit his property and take 
away from him the franchises of a citizen? 

One of the highest privileges that is known to an American citizen is to 
respond back with his services to the call of his countrymen to fill and oc- 
cupy and discharge the duties of honorable positions in the government; 
and the result of this conviction is that he shall be deprived of the right 
of ever filling an office of profit or trust in the State of Texas as long as he 
may live; and there is no reviewing power on this earth that can revoke or 
reverse the judgment that you may render upon conviction. 

The murderer may take the life of his fellow. His excellency the Gov- 
ernor, below here, can save him from the prison. His excellency can save 
his life by the exercise of the pardoning power. The courts of the country 
can not review your action. The Governor of your State, who has the power 
to pardon in all cases except treason and impeachment, is poweriess to re- 
lieve or to lessen the hardships and forfeitures and deprivations that a con- 
viction in this case may bring upon this man. And tell me!! Thata 
proceeding which results, or sounds, in such serious consequences is not a 
eriminal proceeding? ¢ 

Gentlemen of the court, it would argue that I doubted your intelligence 
if I were to press this point longer, because the uniform voice of authority, 
the uniform practice is, the uniform custom is to treat these courts of im- 
peachment as criminal courts to accomplish punishment on the one hand 
and forfeiture of rights of property on the other; and a proceeding of that 
character can not be other than chriminal in character, criminal in sub- 
stance, criminal in proceeding and criminal in process and result. 

I leave this point and will not recur to it again unless some member of the 
court sees proper to transmit tomeaquestion; and I will say now, gentlemen 
of the court, that I will attempt to discuss the several points that I may 
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make fully from an authoritative standpoint, and I invite from any member 
of the court a question upon any proposition or any question, and upon any 
view of any proposition that I am submitting to this court. If I can not an- 
swer it, gentlemen of the court, it will be because I have not the ability to 
do it, and I will be candid with you and tell you so; but if I can answer it 
I will answer it, and I will answer it truthfully,as a man and as a lawyer 
and as a citizen of Texas who desires the upholding of our laws, whether it 
be against this man or any man who may tread her soil. 

I am not here so much in the character of an advocate. Iam here, gentle- 
men of the court, to aid and help you to the extent of my ability to find the 
truth and the law in this matter, in order to help and aid and assist you in 
coming to a proper, and lawful, and rightful, and constitutional conclusion 
in this investigation. ; 

Now, I pass to the second point. | 

If this is a criminal court, does the Constitution of the State of Texas ex- 
ecute itself? In other words, to put it plainer, does the Constitution of 
Texas, article 15, clauses 1 and 2 or the entire article, so far as it relates to. 
impeachment, dees it execute itself? that is, does it tell you, the court that 
is operating under that article of the Constitution, of that offense you can 
take cognizance and try a citizen of Texas, (any officer named) if preferred 
by the House of Representatives? That is what we mean by the Constitu- 
tion executing itself. 

It is true that the article institutes a High Court of Impeachmsnt out of 
the Senate upon proper occasion. Now, having instituted the court, you 
are here. What can you try? Where do you get authority to try anything? 
You are a cunstitutional court; what is your jurisdiction? What offense, 
what crimes, what felonies? And where do you get the authority ? 

You have no authority, gentlemen of the court, unless, under our theory, 
you get it from the Constitution of the State of Texas or from some statu- 
tory enactment that is aidful to you in discharging your duties as a High 
Court of Impeachment. 

Let us look at that article fora little while, and I will then discuss it to 
some extent. But it seems to me that they have not discussed it with that 
degree of candor and openness that they ought to in dealing with’a court of 
this great intelligence. 

Let us read it and let us look at it a little while. I want to give you my 
ideas about it, because, while I contend from the face of the Constitution, 
it, the Constitution icself, that there is no power given in it to this court to 
try any offense known or unknown to the laws of Texas. And why? Be- 
cause the Constitution itself, which constitutes the court, does not provide 
of itself the matters of which you shall take cognizance, or what offenses 
you shall try, great or small. 

It is a constitutional court and it must have a constitutional jurisdiction. 
The court is established, but it has no jurisdiction given it, or given you, 
of any character or over any subject matters of a criminal or civil nature; 
nor has the Legislature come to the relief of the Constitution and enacted 
ae to put the Constitution on the subject of impeachment into operative 
effect. 

Well, gentlemen say, if that be the case, what shall the Stateand the people 
of ‘Texas do when they have recreant, corrupt, unworthy officers who deserve 
degredation and punishment. 

Gentlemen of the court, men made this Constitution, and vothing yet 
that ever came from the hand of man is perfect. Yes, it was made by wise 
men, honorable men, patriots and statesmen; yet how many constitutional 
amendments are this day before the two legislative bodies at this present 
session, and that too after Legislature and Legislature have submitted 
amendments and amendments, and additions and additions to the instru- 
ment after it was compiled and passed on by the people. 

Is it possible that because men who make instruments of this character, 
and by oversight or omission, no matter from what cause, have failed to 
make it perfect; therefore, imperfect as it is, you will reach out with your 
power—supposed power—and take cognizance of matters and things, and 
crimes and offenses, and acts of commission and omission that have not been 
specified in the instrument with which you have, under its terms, no au- 
thority and power to deal. 


PROCEEDINGS OF THE Hin Court or IMPEACHMENT. CXvVii 


Let us see. The power of impeachment shall be vested in the House of 
of Representatives. 

That is right. Those are the words and all the words. But while the 
power is vested in the House of Representatives, for what is that House 
going to impeach? 

Look at it a moment. ‘‘Impeachment!’’ What is impeachment? It is 
to stop, arrest; impeach—stop! That is what impeachment is. Impeach 
the corrupt officer who has committed crimes. Stop him before he goes too 
far. That is to impeach. 

But does the Constitution say when it has vested the power in the House 
of Representatives to stop the unworthy officer, the criminal officer? Does 
it va why? for what? under what circumstances? under what surround- 
ings 

he House shall say to the officer, ‘‘Stop!’’ But for what,—why stop? 
There the Constitution is silent. 

Then you are compelled, gentlemen of the Court, if there is nothing in 
this Constitution making it self-executing—no crimes, offenses, no derelic- 
tion mentioned—you are compelled to reach outside the Constitution of your 
State and outside your criminal codes in order to find grounds for impeach- 
ment; grounds for jurisdictional matter in the highest court Known to the 
State of Texas or to the Constitution of the State. 

The Senate shall try. Yes, you shall try; but you shall try what? Arti- 
cles preferred by the House? What crimes or offenses can the House prefer 
in the articles? The Constitution does not say, nor do the criminal codes of 
your State say. 

You will try the articles brought tn from the House, and yet the Constitu- 
tion has not told the House what they shall allege against an officer to ar- 
rest him from a further discharge of his duties. 

You are here, but without power, if we are to take the Constitution itself, 
and the judicial history and the statutory history of the State of Texas. 

When the Senate is sitting as a Court of Impeachment, you shall take an 
oath. You are constituted all right; you area court. Here you stand in a 
constitutional manner waiting for matter to be tried, that you’ may investi- 
gate, and hear and judge and punish. 

Further on the Constitution says, “Judgment in cases of impeachment 
shall extend only to removal from office and disqualification from holding 
any office of honor, trust or profit in this State, The party convicted on 
impeachment shall also be subject to indictment, trial and punishment ac- 
cording to law.’’?’ What does that mean? Are these words idle, superfluous 
and out of place? No, no, sirs, they are pregnant with affirmative meaning 
and warning, instructive powers, and to be read here with aweif not with 
fear and ere 

The President—I dislike to interrupt you, but there are some questions 
the members of the court desire to propound to you. 

(Here questions are propounded by Senators Greer and Imboden through 
the President.) 

Maj. Walton: I will pay attention to each one of these inquiries. I want 
the court to remember that I have not all the time in the world, and when 
switched off on these questions, I am perfectly willing to answer; still, you 
must give me more time to discuss the main matters, if I need it. 

Maj. Walton: Proceeding on the line I was discussing. Judgment in 
case of impeachment shall extend only to removal from office and disquali- 
fication from holding any office of honor, trust or profit under the Constitu- 
tion and laws of this State. A party convicted of impeachment shall also 
be subject to indictment, trial and punishment according to law. 

Now, in reading you Constitution, gentlemen of the court, there is noth- 
ing sacred, nothing mysterious; there is nothing metaphysical in reading the 
words of a Constitution any more than there is in reading statutory law, 
reading an essay, or reading history, reading any production of any citizen 
of this State, unless there be technical words used whicn need construction 
with reference to other authorities than the language itself. 

This Constitution was made by the people of Texas. It was made for the 
people of Texas. It was made that the people of Texas who read and write 
should understand it. 

Now, we will take this provision of the Constitution, section 4, We will 
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take it to an unprofessional man, not a legislator, not a lawyer, not a judge. 
We will take it to a man in the country; we will take it toa merchant; we 
will take it toany man who is not hunting for some strained meaning to it 
for the purpose of carrying a point, and what would be understood by this? 

Read it! Understand it! A party convicted on impeachment shall also 
—Wwhata word that ‘‘also’”’ is in that connection. A party ‘‘convicted on 
impeachment”’ shall, what? May be so? If it be a felony, or if it be a 
crime; if he is impeached for some act that is indictable by the law or pun- 
ishable under your law, he shall be tried for what? No, that is not it. 
Here is the language: “If he shall be impeached, he shall also’”’ for the same 
offense for which he has been impeached be triable under indictment and 
subject to punishment in any ordinary court of the country. LTagain ask, 
what does that mean? What do you gather from it? 

You are as able and as anxious as I am to read aright the Constitution of 
your State, where there are no technical phrases or words to construe. 
What do you gather from that? Does it not mean, gentlemen of the court, 
as Clearly as the English language can expose, express or manifest the 
meaning of a phrase, that the party who is impeached for matters which are 
indictable and punishable under the written laws of the State of Texas ? 

Why were these words put there? Have they any meaning? You know 
that it is the rule, gentlemen of the Court, that there is said to be no sur- 
plusage, no meaningless words in the Constitution; that they all have an 
office and a function to fulfill, and that they are in the Constitution fora 
purpose; to mean something to the great body of the people of the country 
for whom the Constitution is framed and by whom it was adopted. 

Why should these words be put there? 

‘‘A party convicted on impeachment, shall also be subject to indictment, 
trial and punishment according to law.” 

Why. sirs, it is a mooted question to-day, and has been a mooted question 
since the doctrine of impeachment was first inaugurated in the Thirteenth 
century in England, as to whether a party convicted on a trial in impeach- 
ment proceedings could not plead autrefois convict in bar of an indictment 
for the same matters for which he had been impeached and convicted. 

Then what does this language mean here? 

It means, by inference, that if a party be impeached for any crime against 
the laws of the State of Texas, that the conviction on impeachment for such 
crimes shall not be a bar to punishment in the ordinary courts of the 
country. 

Can it have any other meaning ? 

It has a meaning, and it is put there for a purpose; and if it means any- 
thing, gentlemen of the court, it means that an impeachable crime is an 
indictable crime; and in the gecond place that if a party shall be indicted 
for a crime after he has been impeached he shall not plead impeachment 
conviction to bar him from punishment under the ordinary proceedings and 
rules of the law. 

But we pass on. Wecome to another clause. You noticein the second 
section judges of the District and Supreme Courts and Courts of Appeals 
are subject to impeachment. Now these officers are also subject to removal 
by a proceeding before the Supreme Court. But I care nothing about that, 
it being immaterial] in this connection. 

I cali your attention to the eighth article—to the address remedy, and the 
officers who are mentioned in said article in part are the same officers that 
are mentioned in the second article under the head of impeachment. & 

Now look at this language. Iam asking you to read your Constitution 
like you would read anything else. There is no technical word here; there 
are no words here we have to go to a dictionary to iearn the meaning of, or 
to a glossary to find out their use. You have to go to no law book or any- 
thing of the sort, but read it like you would read a letter trom a friend. 
Let us see what it says: 

‘*The judges of the Supreme Court, the Court of Appeals, the district 
courts shall be removed by the Governor on the address of two-thirds of 
each House of the Legislature for willful neylect of duty, incompetency, habit- 
ual drunkenness, oppression in ofjice, or other reasonable cause which shall 
be not sufficient grounds for impeachment.” What does that mean? 

Is there a member of the court here who can for a moment hesitate to ex- 
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press what he understands by that? These judges are subject to impeach- 
ment under the second article under the head of impeachment. The same 
officers then under the 8th ariicle are subject to be addressed out of office, 
for what? for ‘causes which are not sufficient grounds for impeachment.”’ 

Well, let us see what these causes are. Whatare they? ‘ The neglect of 
duty, incompetency, habitual drunkenness, oppression in office, or other rea- 
sonable cause.” 

Suppose that we had one of our district judges here on impeachment trial, 
and you had alleged against him incompetency, habitual drunkenness, op- 
pression in office, neglect of duty, or any other cognate thing along that 
plane that does not amount to a prohibited crime or offense under the stat- 
ute laws of the State of Texas, and his counsel had interposed a general de- 
murrer on the ground that no impeachable matter had been alleged in the 
articles, would you impeach him anyhow, notwithstandiog article 8 says 
that neglect of duty, incompetency, habitual drunkenness, oppression in 
office are not sufficient cause on which to found articles of impeachment? If 
language can be understood, if there is not asingle thing, an intermixture of 
words and phrases meaning nothing and incomprehensible to any intelli- 
gence, then that is what the article means—that you can not impeach a judge 
of the Supreme or District Court for the offenses, misdemeanors, improprie- 
ties and wrong doings, which are mentioned in this article. 

Then what is the inference—the necessary inference from the use of these 
words—and the argument flows as naturaily to its conclusion as water runs 
downhill, that for impeachment there must be a graver offense than neglect 
of duty, oppression in office, habitual drunkenness or incompetency. The 
argument is here; there is no mode or manner of logic to get away from it. 
It is here the reason flows out as naturally as the fruit comes from the bud, 
or as I said before, this old statesman and tribune of the people (pointing to 
the Hon. John H. Reagan, who sat near,) among others as Constitution 
makers framed the organic instrument and placed it before the people of 
Texas for adoption with words, phrases, sections and articles in it that are 
meaningless, that have in them no force or vitality, either in law, in logicor 
common sense. Sol conclude that if you will take the Constitution itself, 
you will find that it does not execute itself, in that it does not mention the 
matter offense or crime, or wrong doing, for which a party shall be, or may 
be, subjected to impeachment. 

Well, we will postpone the fifteenth article a moment. 

There are articles of our Constitution, gentlemen of the court, that are not 
self-executing, and why should this one be reserved and exempted from > 
falling down into defectiveness, while others are admitted and decided by 
the highest courts of the State to be defective and non-executing. 

We will take the section of the Constitution, gentlemen, entitled ‘‘School 
fund’’—section 2, article 7—one, perhaps, of the most important sections in 
the Constitution outside of the Bill of Rights. Hear me read it: ‘‘School 
fund.- That constitutes ‘‘a]l funds, lands, and other property heretofore set 
apart and appropriated for the support of the public schools; all the alter- 
nate sections of land reserved by the State out of grants heretofore made, or 
that may hereafter be made to railroads or other corporations, of any nature 
whatsoever, one-half of the public domain of the State.’’ Is this last clause 
self-executing? 

Take the situation in 1876, when the Constitution was framed. There 
then remained in Texas of unappropriated public domain over seventy-one 
- million acres, and the convention of 1876, desiring and intending to support 
the common schoo] system of the State of Texas by the most munificent. 
school fund that ever existed in tne civilized world, undertook to set aside, 
by the words used one-half of the public domain of the State at that date; 
or, in other words, thirty-five million acres of land. The question came up 
as to whether or not that clause of the named articleof the Constitution was 
self-executing. It was elaborately argued, involving, as it did, thirty-five 
millions of acres of land; your present Governor, as Attorney-General, sup- 
porting the proposition that it was self-executive, the railroad corporations 
supporting the proposition that it was not self-executing. Litigation was 
instituted, prosecuted, judgment arrived at, and an appeal taken from the 
lower courts until, upon the hill here, the question of questions to the 
school tund came before the court of last resort in the State of Texas. What 
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was the decision? It was that the expression in the Constitution ‘‘one-half 
of the public domain of the State’’ was not self-executing. Thereby the 
school tund lost millions of acres of land. Millions of acres of land, by the 
decision of the court, were lost to the school fund, and found ownership in 
railroad und other corporations. Yet will you say that the members of the 
Constitutional Convention were ignorant, made an oversight, or were per- 
fect, and met every condition and contingency that might happen? 

No, gentlemen ot the court, they but exercised their judgment as honest 
patriotic men, ever loving their country, many of them having on a hundred 
fieldsof battle bared their breasts in support of Southera liberty; who were 
born upon the soil of Texas, loved her as they loved their mother. They were 
doing their best; they were seeking to foster your public schools, and yet they 
were unable to frame or did not frame, were unable to complete and perfect 
or did not complete and perfect a provision of the Constitution that executed 
itself, and that, too, as I stated before, upon one of the most important points 
outside of the Bill of Rights, in the Constitution of the State of Texas. 
Not self-executing! Well, there is one place where the constitutional con- 
vention in a matter of infinitely more importance than impeachment, failed 
because of lack of words, the lack of adequate word machinery, to give 
jurisdiction to some one to make a division of the public domain, some one 
take cognizance of the matter, to deal with it from a constitutional stand- 
point. There is one instance in which the Constitution is defective in that 
it is not self-executing. The Supreme Court in77th Texas decides that; and 
in deciding it they use this expression—it is an expression, my friends, gen- 
tlemen of the court, that shouid at all times have the most deliberate con- 
sideration of this court, of all courts, of all readers of the Constitution, and 
of all persons whose duty calls them to pass upon the great charter of our 
rights. : 

The court expressly—Judge Henry delivering the opinion—holds that that 
provision of the Constitution is not self-executing. And what do they say 
in that immediate connection: ‘‘ The narrow rule of arriving at the meaning 
of an instrument by reference alone to any one clause, when it includes others 
relating to the same subject, can not be allowed in construing any written 
instrument, much less the Constitution.’ They hold, then, that that provi- 
sion of the Coastitution is not self-executing, and they hold further, that 
that provision of the Constitution must not be read alone. It must be read 
in connection, in juxtaposition as it were, with all other provisions, clauses 
and articles on the subject matter. 

And so we see that the impeachment article must be read in connection 
with your Bill of Rights; it must be read in connection with the protection 
of human liberty; it must be read in connection with the protection of prop- 
erty, in connection with the protection of and preservation of rights. You 
cannot take an isolated phrase of the Constitution and adhere to it by itself 
and alone unless it absolutely exhausts the subject matter. Itis not possi- 
ble. I conceive it not to be possible that this court, or that any court, will ig- 
nore relative and pertinent provisions of the Constitution that afford floods of 
light by which to read article 15; that extraneous help will be sought outside 
of Texas, outside of the United States, and far back intothe parliamentary 
law of England, in the dark ages of 1300 and 1400, blundering on down to 
1700; because I say to you, gentlemen of the court, that I shall be able to 
establish by authority that will not be disputed, unless the denial comes 
from wiilful ignorance, that from 1600 to 1805, England’s last impeachment, 
there has never been an impeachment in the government of Great Britain 
that was not founded on indictable offenses. So we must not read this arti- 
cle alone, but we must take the whole Constitution, construe it as one 
instrument, and give it force and effect as such. 

Well, that is not the only article of the Constitution that is not self-exe- 
cuting. 

Our Chief Justice Roberts, in delivering the opinion in the case of Trigg, 
49 Sup. Ct., says this, running the parallel with my friends upon the other 
side, who say that because the Constitutions of 1845, 1861, 1866 and 1869 all 
have this impeachment article just as it is in the Constitution of 1876; there- 
fore, that we condemn and arraign the makers of these Constitutions as 
‘‘ignoramuses,’’—to use the expression of the manager himself—because the 
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one has followed the other, and has made no variation in it to make the 
assertion is to beg the question and gain no strength and make no fame. 

Now, we will take up section 9, article 5, of the Constitution, which has 
had as long a run aad been repeated as often as article XV: 

Gov. Roberts, as Chief Justice of your State, says, ‘‘that that article has 
been in every Constitution of Texas seemingly without object or purpose, 
and that it has never executed itself.’’ Judge Roberts is not a man who is 
denouncing the parties who have retained these articles the Constitu- 
tions, nor are we; we have no right to make any such denunciation. We 
stand here with the authority of the Supreme Court in our hands, and their 
utterances we give to you, and not assertions from our own mouths. Let 
us see what he says. And we may, I thiak, with reason and with safety, 
take what the chief justice says with reference to these subjects: ‘‘The 
clause providing for the removal of the district clerk by information on 
indictment seems tv have been copied into all of the Constitutions (except 
in that of 1869) from the Constitution of the Republic of Texas, without any 
specific object, and without specifying the grounds of removal.” (Trigg v. 
State, 49 Tex., 668.) 

How? The Constitution of the State of Texas says that the district clerk 
shall be removed by conviction by indictment—by indictment! I want to 
dwell on it in order that the momentous question which is here shall im- 
press itself upon your minds, so that under no circumstances or surround- 
ee will any member of the court forget the lesson that is taught here. 
‘“* Removal by indictment’’—indictment for what? Nothing specified. Im- 
peachment for what? Nothing specified. 

‘*Indictment,’”’ gentlemen of the court, comes down from the common law, 
just as the word ‘‘impeachment’’ came dowa. 

Indictmeat under the common law could be for murder, for treason, for 
felonies of all grades, for misdemeanors of every class. 

Then when the Constitutions of 1876, of 1866, 1861 and 1845 said that the 
clerk might be removed by indictment, why is it that the courts of the 
country did not have the power to move against the clerk for any indictable 
matter that could have been embraced in any indictment under the com- 
mon law of England? Would there not have been just as much reason, in- 
deed, more reason and logic in it, because indictment was the ordinary mode 
by which offenses were brought to trial and through which punishment 
was meted out to the guilty offender, while the process of impeachment 
was of extraordinary remedy, seldom resorted to, and only in times of dan- 
ger, and as against great offenders, whose influence in the country forbade 
that an ordinary jury should find a verdict against them. 

Now, what does Judge Roberts say? That this article did not execute 
itself. ‘‘That clause itself was defective in not specifying the grounds of 
removal !’—in not specifying the grounds of removal. 

Is not the impeachment article likewise defective? Why not? If section 
9, article 5 was defective for non-specification of grounds of removal, give 
me the reason, gentlemen of the court, or gentlemen managers, why sections 
1 and 2 of article 15 are not likewise defective? Aud why? Because it fails 
to specify the grounds or causes for impeachment. If one dies for want of 
power, the other necessarily falls dead by its side. Why not? Is it be- 
cause that one is a State officer and the other a county officer? Shall the 
great State of Texas hedge around her great State officers less security and 

rotection than she hedges about the county and precinct officers? It is 

nane to reason that way; it is illogical to come to such a conclusion. 

When you draw your conclusions contrary to what is safe and true and 
judicially reasoned out, then you pass away fromevery safeguard that pro- 
cures & proper protection from the Constitution, and you pass away from 
safety and security, not only to the officers of your country, but to yourown 
security, because you give grounds, means and room to violate the spirit, 
utterances and integrity of your organic Jaw, and subject the citizen to pains 
and penalties that have no measure by the written law of the land, and no 
limitations by the solemn adjudications of the courts. 

But we go a step further on this line. And, now, I want you to go with 
me, m°mbers of the court, because I think that when we have compre- 
hended the genius, the system and the history of our law in Texas, that 
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- what I am going to say will satisfy you that the interpretation which I have 
given to the Constitution is vorrect. 


(Court takes a recess to 3 p. m.) 


I will now attempt to the best of my ability, candidly, and as I believe 
from the standpoint of the law, to answer the several questions that were 
put by members of the court prior to the adjournment of the morning ses- 
sion. 

First, question by Senator Greer: ‘‘I understand your answer to my ques- 
tion put to your associate yesterday to be, that if the Commissioner were to 
shut up his office, and refuse to perform the duties of his office. that the rem- 
edy of the State was by writ of mandatory injunction and mandamus, and that 
if he refused to obey the writs that he could he lodgedin jail. Please explain 
article 3433a, Sayles’ Statutes, page 171.”’ 

There are three answers to this question, and the first is, that this article 
only prohibits the issuance of mandatory writs when it is to compel the 
officer to perform a duty he is authorized by law to perform. In this in- 
staoce he would be restrained from acting in a manner not authorized by 
law—viz., the abandonment of his office. If he were to shut up his office, 
and the court were to intervene to compel him to keep the office open it 
would not be in violation of this article of the statute. The second answer 
is, that the jurisdiction conferred upon the courts of the country to issue 
these summary writs, injunction and mandamus, against the heads of the 
departments is a jurisdiction conferred by the Constitution of the State; it is 
a constitutional jurisdiction, and there is no power in the Legislature to re- 
strict or limit the jurisdiction with which the Constitution has clothed the 
courts of the country. And further, chis article of the statute referred to 
is unconstitutional, null and void, and was so declared in effect by the 
Court of Civil Appeals in the case of Kaufman County v. W. L. McGaughey, 
at the present terin of the court. 

There is yet a better reason than those given, and that is, that the 
amendment to the Constitution of 1891, was framed and passed and submit- 
ted to the people, and adopted, since the passage of the said article, whereby 
the old constitutional jurisdiction was again bestowed upon the courts, and 
the universal construction 1s, that where the Constitution is amended and 
there are adopted clauses in antagonism with pre-existing legislative acts, 
the statute goes down, and the Constitution lives. There is yet a better 
regson than all these, and that is, that the Legislature ia 1892, following out 
the provision of the amerdment of 1691 to the Censtitution, at the called 
session passed a law, by which is vested in the Supreme Court of Texas 
original jurisdiction to issue mandamus and injunctions against the depart- 
ments of government in this State, saving only the Chief Executive. There 
is plenary power by original jurisdiction in the Supreme Court to issue the 
the writs which I said would have been effectively remedial, in the supposed 
case where the Commissioner refused to discharge his duties. And jus} at 
this point I will say that this man oy law is required to give a bond for 
$50,000 for the faithful discharge of the duties of his office, and if he brings 
hurt or harm to the State of Texas by his acts, or to the people of Texas, 
there is his bond; and if he fails to discharge his duty as he has sworn to do, 
there is the Supreme Court, with plenary puwer by mandamus and injunc- 
tion, to compel him to do his duty; so under the Constitution and laws of the 
State of Texas, respondent is in the full grasp of the ordinary remedial 
agents of the State, and whenever and wherever that is the case, the theory 
of impeachment falls, because that cumbrous process is not resorted to, only 
in cases where they are not reached or cannot be reached by the ordinary 
process of law. 

Mr. Imboden, member of the court, submits this question: ‘‘Could an ex- 
ecutive officer be impeached for promising an office or any valuable thing 

rior i his election? If not, what redress have the people for such an of- 

ense ?’ 

Thisis our answer: The constitutional vath is, that he (officer) has not fought 
a duel with deadly weapons within this Stvte, nor out of it, nor has he sent 
or accepted a challenge to fight a duel with deadly weapons, nor has he 
acted as second in carrying a challenge, or aided, or advised, or assisted any 
person thus offending; * * ‘that I have not, directly nor indirectly, paid, 
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offered or promised to pay, contributed, nor promised to contribute, any 
money or valuable thing, or promised any public office or employment as a 
reward for the giving or withhoiding a vote at the election at which I was 
elected.’’? If in fact and in truth he has promised (and I tell you this is a 
wide reaching question; the character of elections we have in the State of 
Texas are shameful, and they wiil so continue until a sentiment grows up 
that will put down the wrongs that are perpetrated in this line), and takes 
this oath, that he has given no thing of value in money, or office, or posi- 
tion, or favor to secure or aid in the securing of the office, and it is false, the 
statutes of the State of Texas are broad enough to have him indicted for 
false swearing and to send him to the penitentiary wherehe belongs. That 
is the answer that the people of the State of Texas have for an officer who 
falsifies his official oath in the State of Texas. It is a safe and adequate 
course, if applied and pursued as 1t should be applied and pursued. 

Senator Hutchison submits the following question: ‘' Bills of attainder 
being prohibited in this country, has not impeachment been considered to 
ee classes of offenses not known to the common law and the statutory 

Ww 9” 

To answer that question intelligently [I must go back in history. In Eng- 
land there were four modes by which offenders against the law were brought 
to justice: First, by indictment; second, by impeachment; third, by bill of 
attainder; fourth, by star chamber. We understand what is meant by im- 
peachment and indictment. Whatis meant by bill of attainder? That was 
resorted to only when the House of Commons had presented to the House of 
Lords articles of impeachment for some imaginary offense, which the Lords 
would not entertain. In such case the House of Commons passed a legisla- 
tive act, in which the House of Lords were not supposed to, and did not, 
participate, and the party whom the House of Commons could not im- 
peach they attaiuted bya bill of attainder; and when they failed to im- 
peach, the King desiring it when he had enmity toward a subject who had 
offended him, or supposedly done so, when the articles of impeachment were 
not preferred, or when the House of Lords would not entertain them, then 
star chamber was resorted to by the king, he selecting subservient tools 
from among the lords, or creating nuw ones to work his vengeful purposes. 
Thus was the star chamber constituted—created to convict and take away 
the life of the subject. These were the four modes. There has never, since 
the organization of the Federal government, been a party or faction who 
have advocated the introduction into our laws, either legislative or judicial, 
the process of bill of attainder. Bill of attainder was the instrument by 
which prejudice wreaked its vengeance upon a subject who had offended the 
House of Commons. It has not, and could not have, and never will have, 
place or part in the administration of justice under American institutions. 

Question by Senator Dickson: Is not the defendant charged with having 
filed a false land lease, and, if 80, please define the offense. 

I would refer the member of the court to the articles of impeachment. He 
is not charged with filing in the Land Office a false lease. He is charged 
with making a false memorandum upon a lease that was already in the 
Land Office. That is the charge in one of the articles of impeachmeat. Sup- 
pose it was a false memorandum, and because of the false memorandum, the 
State of Texas has lost something. Suppose the State of Texas has lost 
something, because of the false memorandum. Is that a criminal offense? 
This man has taken the oath of office, and he has given a bond for $50,000 
that he will perform his duties properly. If the State has come to harm or 
hurt in the way of money, then there is the bond which responds to it. If 
the charge were as a member of the court intimates, the offense is not 
defined in the criminal laws of the State of Texas. The nearest definition 
that could possibly reach it, would be the broad construction, that bas been 
given to the latitudinous statute itself, with reference to the forgery of land 
titles, where it is declared if a man execute a false instrument, whereby the 
title to another’s land is clouded, it shall be accounted forgery. That is the 
definition, nearest of kin that could be given or referred to in response to 
the question. That is not, however, the charge against respondent. 

Question by Senator Swain: If this is a criminal proceeding, why is it 
that article 15, section 4, of the Constitution, provides that a party con- 
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victed on impeachment shall also be subject to indictment, and trial and 
punishment according to law? 

The reason is, as I tried to explain this morning. I will remake the 
explanation. Itis this; That thearticles of impeachment, under the theory 
of impeachment, are presented for offenses committed by officers of the gov- 
ernment in the discharge of their official duties, and the object and purpose 
of the Constitution, is by the process of impe:chment to reach, remove and 
disfranchise the offenders, simply to the extent that they embarrassed the 
affairs of State, and corruptly or feloniously hindered the administration of 
the government. That was all that was intended to be reached by the 

rocess of impeachment. To reach the officer iadividually, and in an abso- 
utely personal way, whose crimes were not only calculated to embarrass the 
‘administration of the government aad to bring the State into disgrace, but 
had invaded private rights in ebay or property, the law remitted him to 
the ordinary and usual modes of punishing criminals; besides, the court of 
impeachment is not possessed of the necessary machinery to punish the 
person of the offender. It has noo jails, penitentiary, prisons, juries, sheriffs, 
etc. Neither Constitution nor laws give the court of impeachment any 
authority to imprison a citizen; no authority to take the life of a citizen; no 
authority to intertere with the personal being of the citizen, but simply to 
disrobe him of his official power, and by judgment of the high caqurt to forbid 
him ‘ever to be placed in office again. That is the reason of the statute. 

These constitute the questions that were propounded. I have answered 
them as best I could, believing I have reached the meaning of the law in 
every particular. 

While these questions rained in on me very fast, and take up some of my 
time, the invitation is still held out, and I am willing and ready, and invite 
any question that any member of the court may see proper to put to me, 
because I am here for the purpose of shedding light into the minds of the 
court, if in my power; and I am here for the purpose of upholding the laws 
and the Constitution of the State of Texas. Iam here to administer and 
uphold the rights of the individual as the Constitution and laws protect 
him, and have no purpose of shielding or preventing punishment to any man 
who deserves it. 

I was on the proposition attempting to show that sections 1 and 2of article 
15 of the Constitution were not self-executing, at the hour of adjournment. 
On that line I wouJd call your attention to the case of Watson, in the 9th 
Texas Court of Appeals, 212. I most heartily invite your attention to that 
case, because it teaches a lesson, a Jesson that ought not to be forgotten in 
your consideration of this case. Itis this: The Constitution says that cer- 
tain county officers may be removed by the judges of the District Court for 
incompetency, oficial misconduct, habitual drunkenness, or other causes 
defined by law. (Art. 5, sec. 24.) Now mark you, that is the Constitution. 
The Legislature, in attempting to define what official misconduct was, 
named certain offenses. In limiting the scope of the Constitution, by nam- 
ing in the legislative act what was meant by official misconduct, what was 
the width, depth, breadth and reach of the constitutional words, ‘‘official 
misconduct,’’ we are not called upon hereto explain. The Legislature took 
up the words ‘‘official misconduct,’’ and construed what they meant, and 
then made the provision in your statute for the removal of officers in this 
State who should be guilty of acts named in the statute. The District 
Court undertook to remove a citizen from office for a cause that was outside 
the legislative construction of the meaning of the Constitutional words, and 
the defense to the case was, first, that the Constitution was inoperative— 
that it was not self-executing; and secondly, that the Legislature, under- 
taking to carry that section of the Constitution into effect, had defined what 
‘official misconduct”’ meant, and the act with which the party was charged 
did not come within the definition given by the Legislature of that mean- 
ing. He was convicted in the lower court, notwithstanding the defenses 
based on the law, but when it went to the Court of Appeals, it was decided 
that whatever may have been the scope of the constitutional words ‘‘official 
misconduct,’ yet, that the Legislature, undertaking to construe those 
words, limited their meaning to certain acts, and that the party charged 
had been removed from office for acts and facts which were not embraced in 
the legislative construction, and that his removal was illegal and void, and 
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the case was reversed and the eause dismissed. Now, when you consider 
that case, and the law announced ia it, in connection with the article of the 
Constitution under discussion, you can not, and you will oot, fail to appre- 
ciate its pertinency and controlling effect. The Constitution said thata man 
may be removed from office for ‘‘official misconduct.’’ There is your consti- 
tutional expression and your legislative interpretation of it, and then your 
citizen is removed from office because he had done something that was not 
within the legislative definition, and therefore the proceedings against him 
were void. Is that case, gentlemen of the court, stronger than the case you 
have under consideration? Here you have impeachment, there they had 
‘official misconduct’ interpreted by the Legislature. Here you have noth- 
ing, there you had “‘official misconduct.’’ There you had a construction of 
the constitutional words by the Legislature, in the case before you, you 
have only the word ‘“‘impeachment,’’ without defining what impeachment 
means or for what offenses a man may be impeached. 

I will read only a word from Mr. Cooley on what is an executing provision 
of a constitution: ‘‘A constitutional provision may be said to be self-execut- 
ing if it supplies a sufficient rule by means of which the right given may be 
enjoyed and protected, or the duty imposed may be enforced.’’ (Cooley’s 
Con. Lim., 98-101.) Resd it in connection with article 15, sections 1 and 2 of 
your Constitution, and tell me, gentlemen, tell meif the latter falls not far 
short of the requirements of the former? 

Iread a line from Mr. Story. (These are books that our young friends on 
the other side commended to us so highly and heartily the other day. We 
thank them for their commendation of und reference to them, because oth- 
erwise we might not have found them or Known there was any such books 
in existence.) Irefer to section 125. I desire to call your attention to this 
because it seems to me to give you the Key to the situation: ‘‘Congress has 
unhesitatingly adopted the conclusion that no previous statute is necessary 
to authorize an impeachment for any official misconduct, and the rules of 
proces and the rules of evidence, as well as the principles of decision, 
. have been uniformly regulated by the known doctrines of the common law 

and parliamentiary usages. In the few cases of impeachment which have 
hitherto been tried, no one of the charges has rested upon any statuable 
misdemeanor. It seems then to be the settled doctrine of the High Court 
of Impeachment that, though the common law can not be a foundation of a 
jurisdiction not given by the’Constitution or laws, that jurisdiction, when 
given, attaches, and is to be exercised according to the rules of the common 
law, and that what are and what are not high crimes and misdemeanors 
is a be ascertained by a recurrence tothat great basis of American juris- 

rudence. 

y Under the Cunstitution of the United States the words of the impeaching 
articleare that the civil officers of the government may be impeached for trea- 
son, bribery or other high crimes and misdemeanors. Now the words of the 
Conatitution itself give to Congress jurisdiction over high crimesand misde- 
meanor in express words, and Mr.Story says, that when jurisdiction is thus 
given, when it thusattaches, then itis incumbent upon the High Court of Im- 
peachment to recur from the words from which the jurisdiction is derived, to 
see whether or no common law crimes, crimes not statutory, are meant and 
comprehended within the meaning of the words high crimes and misde- 
meanors; but until the article of itself shall give you, asa Court of Impeach- 
ment, jurisdiction to take cognizance o: high crimes and misdemeanors, that 
they can not be considered; they can not be weighed by you, because Story 
says you have no power, save that which is given you by the Constitution 
or thelaw. No power, under the Constitution of the State of Texas, is 
iven to this court to consider a felony, high crime or even a misdemeanor. 
s jurisdiction attached in this court and thus given you power to con- 
sider what those words high crimes and misdemeanors mean? If yes, Iam 
wholly ignorant of any provision, clause or word of the Constitution or in 

the law that has conferred it on you. 

But [ pass from that part of my argument. 

[The President here called Mr. Waltoa to order, and informed him that 
the time allotted him had been exhausted. On motion of Senator Imboden, 
the time was extended, and the speaker allowed to finish his argument. ] 

Major Walton then continued: | 


y 
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I hope that nothing will be lost by this grant of favor to me, because this 
is a most interesting matter, and one that I know every member of this court 
is anxious to Know all there is about it, from its incaption to its ending. It 
is a large question. It runs over a field of over 500 years, and we have been 
compelled not only to discuss the common law of Eagland, but that of the 
United States and of the different States of the American Union. Itisa 
saree field, and I hope this extension of time will not do other than result in 
good. 

The next proposition that I come to is, that if the Constitution executes it- 
self, then I address myself to what offeuses this court can take cognizance 
of, by way of entertaining and adjudicating matters presented by articles of 
impeachment. To what do werefer? The history of the law in Texas has 
been and is, as written upon the statutes of our Siate, that criminal law in 
Texas should be written law, and that no man shall be punished for any of- 
fense where the offense has not been previouly defined and written down in 
the statutes and published to the world, to govern the citizenship in action. 
Let us look at that a moment. I call attention to article 1 of the Criminal 
Code of this State. Let us see whether or not we can not arrive at the truth 
about this matter. If we havea systemof law that is complete and perfect 
of itself—and it was the design and intention of our law makers that our sys- 
tem of laws should be perfect of itseslf, and that, so far as criminal law is 
concerned, we should have recourse to no act, and no system and notheory. 
save and except to our own codes—then it seems to me we have gone a long 
way towards solving the question before this court. ‘‘The design of enact- 
ing this code is to define in plain language every offense against the laws of 
this State, and affix to each offenseits proper punishment.” (Article 1, Crim- 
inal Code Procedure.) This means to define every offense against the laws 
of the State of Texas and to affix the proper punishment therefor. 

It is claimed that this respondent has been guilty of an offense: Before 
he can be punished for it, that offense must be defined by the law, and the 
proper punishment affixed toit. But let us gofurther. ‘‘In order that the 
system of penal laws in force in this State may be complete within itself, 
aud that no system of foreign iaws, written or unwritten, may be appealed 
to, it is declared that no person shall be punished for any act or omission, 
unless the same is made a penal offense, and a penalty is affixed thereto, by 
the written law of this State.’’ oan, 

Are you going to punish the respondent? ‘Your statute says you shall not 
do so, unless the offense you charge against him has been defined, and the 
punishment therefor prescribed and affixed to it. If you are going to punish 
this respondent, by what law are you going to punish him? There is no 
penalty assessed against any act, under the laws of this State. with 
which he is charged. If you are going to punish him, you will have 
to appeal to foreign laws—England’s law, across the great ocean, which not 
one Texan in a thousand Knows any more about that he does about the in- 
habitants in the moon. And yet the High Court of Impeachment of Texas 
undertakes to punish a citizen under the British law, when ourown Texas law 
says that no unwritten law may be appealed to. No unwritten law may 
be appealed to. What have my friends on they other side been appealing 
to for the six hours they addressed this honorable court? They appealed to 
unwritten law. They appealed to the history of the judicature in England; 
they appealed to laws of which the people.of Texas know nothing; and they 
appeal to this high court, in the face of our own statutes, and invoke of you 
a conviction, a judgment and punishment that our own law says shall not 
be rendered and shall not be administered. Will we be guided by our own 
laws? Will we take a plain written law here, that a child might under- 
stand, or sail away at the instance of my friends on the other side, out into 
the wide world of unwritten law, forming for 500 years the custom of the . 
old Saxon nation, and put into form by the Norman lawyers, and say thata 
citizen, and one of your highest officers, shall be punished, not by the laws 
of Texas, but by the laws unwritten and unknown to our people, unknown 
to our judicial system or our history? I cannot believe the members of this 
court will entertain for a moment the proposition that they will go out into 
the field of experiment, and such a dangerous one as that to which they are 
invited. 

Gentlemen of the court, can you tell me what sections 1 and 2, of article 15, 
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of the Constitution means? Is it written in such plain words that you un- 
derstand it? I confess that I do not understand it. I confess that the only 
mode by which I can understand it, is to go back through the constitu- 
tions of the other States, and to go back to the history of impeachments, 
and then to compare the systems in foreign lands with our own domestic 
system, and arrive at conclusions by comparison and induction as to what 
this article means; and it comes directly under the sixth proposition of our 
Penal Code, for we cannot understand it and don’t know what it means, and 
it is dangerous ground to undertake blindly—for it is gaa a fears than judi- 
cial blindness—to enforce any such law as that. Is it possible that on such 
a doubtful proposition as that—doubtful whether you can reach out under 
the jurisdiction given you and bring home unknown, undefined, unwritten 
offenses and apply them to this man; doubtful whether you have any juris- - 
dictional power whatever under this provision of the Constitution; under 
such premises are you going to indulge in the experiment of taking on offi- 
cer from his high office and degrade and ruin him and his family forever? 
No, gentlemen of the court, it is a safe proposition that you will keep within 
view your own statute that is:a written direction to you. The article to 
which I refer is as follows: ‘‘Whenever it appears that a provision of the 
penal law is so indefinitely framed or of such doubtful construction, that it 
cannot be understood, sihoe from the language in which it is expressed, or 
from some other law of the State, such penal law shall be regarded as 
wholly inoperative. (P.C., art. 6.) 

The fifteenth article of the Constitution is penal in its character, in that 
it takes away from a man his property, and his rights of franchise as a citI- 
zen of Texas. It is penal in its character. 

Gentlemen of the court, you are Senators of the State of Texas. If there 
be doubt in the provision of the impeachment articles of the Constitution; 
if it be true that it can not be determined from the words of said article, nor 
from the context, what its real intention and meaning are, what is your 
duty? Irepeat it: What is your duty—your highest duty—to the law, your 
country, and the people of this great State? It is to present a constitu- 
tional amendment of this article to the people of Texas, so that hereafter no 
court can be left in doubt as to the meaning of the constitutional provision 
on the important, but illy understood, subject of impeachment. This Con- 
stitution was made by men—imperfect men. Men who were as full of 
frailty as all men must be. Act likemen. Act like Senators of the State of 
Texas, and see to it that hereafter there shall be no doubt as to what this 
particular article of the Constitution means. 

Thestatute says: ‘‘This code, and every other Jaw upon the subject of crime 
which may be enacted, shall be be construed according to the plain im- 
port of the languagein which it is written, without regard to the distinction 
usually made between the construction of penal laws, and laws upon other 
subjects, and no person shall be punished for an offense which is not plainly 
made penal by the plain import of the words of the law. (Penal Code, art. 9). 
And yet here is this man to be punished—penally punished —his property 
taken away and his rights forfeited, and there is no word, plain or other- 
' wise, in the penal laws which defines or puts punishment against any act 
charged against him. I wish I could give every member of the court the 
comprehension I have of the crisis in which we are trembling. I wish you 
could see the danger, the wrong and legal outrage that threatens the re- 
spondent—ao! not threatens respoodent, but threatens the right and truth 
of law, its dignity, purity, and integrity. Gentlemen, let me appeal to you, 
by warning and admonition, to uphold the Constitution and vindicate the 
law. Thev are the bulwarks of liberty. Thrown down, treedom shrieks, 
and anarchistic confusion will flow in like the resistless waves of the mad- 
dened ocean when the sea walls are broken away. But I proceed: 

Article 26 of the penal statute comes back to the question put by Senator 
Swayne. It defines what a criminal action is; not a criminal act, but what 
in the courts of a country shall be defined and accepted as a definition of a 
of a criminal action, in contradistinction to a civil action. It makes the dis- 
tinction beyond doubt, and if there had been doubt heretofore, there can be 
nv more doubt. ‘A criminal action as used in this code means the whole, 
and any part, of the procedure which the law provides for bringing offend- 
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ers to justice;’’ and the terms “ prosecution,” “ criminal prosecution,’’ ‘‘ accu- 
sation ”’ and ‘‘ criminal accusation ’’ are used in the same sense, 

Is the respondent in this case an offender? Has he offended against the 
laws of Texas? Has he offended the laws of England? Has he offended 
the laws of the United States? Is this proceeding that has been instituted 
against him a criminal prosecution, for the ad of bringing him to jus- 
tice for the offense which he has committed? If so, then it is a criminal 
action, and not a civil action, and before you can bring him to punishment 
for his offenses his offenses must be written in the laws of this State and the 
penalty affixed. 

But I pass on. : 

What is an offense? It is possible that my friends on the other side have 
‘ charged this man with no offense. If they have charged him with an 
offense, then, under the laws of Texas, that offense must be defined in the 
Penal Code before the party can be punished forit. An offense is an act or 
omission forbidden by positive law, and to which is annexed, on conviction, 
any punishment prescribed in the code that is applicable thereto. Has he 
been guilty of an offense? Is he to be punished because he has offended? 
If he has offended and must be punished for that offense, then this law says 
he shall not be punished until the offense is defined and the punishment 
affixed to it. | 

Let me read one other article of the code; and I desire the mind of every 
member of this court to grasp hold of what its lines mean and to see whether 
or no there is not laid down in the statutes here every offense with which 
a citizen of Texas can be charged. I ask you to listen to it and to read it 
for yourselves as you all have the statutes before you. 

Article 52, Penal Code: ‘‘An offense is an act or omission forbidden by 
positive law, and to which is annexed, on conviction, any punishment 
prescribed in this code.’’ 

Article 53. Offenses are subdivided into felonies and misdemeanors. 

Article 57. Subdivision and classification of offenses: 

1. Offenses against the State, its territory, property and revenue. 

2. Offenses affecting the executive, legislative and judicial departments 
of the government. 

. Offenses against the right of suffrage. 

4. Offenses which affect the free right of religious opinion. 

5. Offenses against public justice. 

6. Offenses against the yee peace. 

7. Offenses against public morals, decency and chastity. 

8. Offenses against public policy and economy. 

9. Offenses against public health. 

10. Offenses affecting property held in common for the use of the public. 

11. Offenses against trade and commerce and the current coin. 

12. Offenses against the persons of individuals. . 

18. Offenses against reputation. 

14. Offenses against property. 

15. Miscellaneous offenses. 

Article 58, Penal Code—Punishments: 

1. Death. 

2. Imprisonment in the penitentiary for life or for a period of time. 

3. Imprisonment in the county jail. 

4, Forfeiture of civil and political rights. 

5. Pecun‘ary fines. 

Is this man charged with an offense against the State? If not with an 
offense against the State, he is not charged with any offense at all; and rot 
in the Criminal Code of this State every offense that a citizen can be guilty. 
of against the State of Texas is laid down and defined. 

When the codifiers had gone on from offense to offense, and act to act, and 
searched their minds deeply and exhaustively, and found every offense and 
every act that could be committed as to the person and property and rights, 
defining each and every one, and supplying opposite to each and every 
one its proper, appropriate and adequate punishment, then, in order that 
anything possibly omitted might be covered, a miscellaneous set of offenses 
were named and defined. So I say that under the laws of the State of 
Texas there is no offense that man can commit against Texas, the people 


PROCEEDINGS OF THE HiGH CourRT oF IMPEACHMENT. cxxix 


thereof, property or property rights but what is mentioned and provided 
for in the foregoing articles. If that be the cage, Peeping in view that the 
law of Texas is designed to be pertect within itself, all foreign laws cut off, 
and that every offense in Texas must be named in this code, my triends, 
the managers, have evidently and certainly failed to make any charge 
against respondent that is known to the penal laws of Texas, or that come 
under the pain of Texas condemnation; and yet they ask you toconvict and 

unish him outside of the laws of the State of Texas, against the system, 
intent, provisions and meaning of the Texas system of laws, and to punish 
him under the unknown British law that never existed in Texas nor on 
American soil after American independence. . 

Just another step in that direction: These are the offenses and the pun- 
ishments. Imagine, if you can, a punishment that is not included here in 
the laws of the State of Texas. First, there is death, second, imprisonment 
in the penitentiary for life or shorter period; imprisonment in the county 
jail; forfeiture of civil and political rights, and pecuniary fine. Imagine a 
punishment that can be inflicted that does not come under one of the heads 
as laid down in your Penal Code. 

It was a question a long time, gentlemen of the court, as to whether, under 
the laws of the United States, the courts of the United States could take 
cognizance of any common law offenses, and while the war between court 
and court continued for some fifty years, yet it has been brought down toa 
certainty and admitted fact in law, that the courts of the United States have 
no jurisdiction over common law offenses, and that no man can be punished 
in the courts of the United States, save and except under the statutes which 
have been passed by the Federal government; then, how is it that in Texas, 
where the common law never was enforced, except for a short time in 1840, 
and only enforced then where our sta.utes were so meager as not to reach, 
cover and punish crimes as it was desired should be the case; though 
immediately after the code was framed, and at the time it was framed, and. 
long before it was framed, the common law offenses were abolished, and 
there were no common law offenses after 1855 known in Texas; and up to 
this blessed hour there have been no common law offenses. And yet, gen- 
tlemen, we have you, in this day, when we have been a sovereign State for 
more than fifty years, we have you abandoning our entire system of laws 
and going back to the offenses known to the common law, and here without 
authority and without constitutional right, and without the authority otf 
the law itself, to bring respondent tothe bar of public justice and punish 
him for offenses Known only to the common law across thewater. 

There are many authorities I might read; but Iam wearying you and am 
worn myself, and must hasten to a conclusion. 

If the court have the lawful right to ignore Texas law and take jurisdic- 
tion of and try respondent under the British law, then, according to that | 
law, for what offenses can you convict and punish him? What is the char- 
acter, grade and degree of offense you can entertain? Our friends on the 
other side say that our demurrer is limited to indictable offenses, but I beg 
their pardon. We do not mention indictable offense in the entire demurrer. 
We say there is no impeachable matter alleged, no allegation of matter mala 
in se, nor is there anything alleged against this respondent mala prohibita. 
That is our demurrer. We say nothing about indictable offenses. But let 
it go at that, and then let us see whether the articles are sustainable under 
the British law. There is no indictable offense under the laws of Texas 
alleged against respondent. Is there an indictable offense alleged against. 
him uader the common law of England, and would the articles be en- 
tertained if presented to the House of Lords; would they be entertained 
fora moment? Ifa demurrer were presented against the articles would the 
House of Lords entertain them? If the House of Lords would not have en- 
tertained them, then I ask if, after you have abandoned Texas law, aban- 
doned Texas system, abandoned Texas judicial history, and gone back to 
the common law, gone back to the parliamentary law, can you thea, under 
those laws, receive, present, entertain and try on articles of the character 
here presented, and would they be entertained in England? I say to you 
no, they would oot be entertained; and I will give you the proof if you will 
take authority for it. 

I may 0 is court, that under the common law and the parliamentary law. 

. Jour. 


rd 
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of England that governed impeachments, that there is no impeachable of- 
fense in England unless it was an indictable offense. That since the year 
1725, long before our government had existence, there has never been in 
England articles of impeachment sustained that were not based on indicta- 
ble offenses, and that if articles of impeachment were based oo other than 
indictable offenses, the respondent was discharged upon that ground alone. 

Blackstone says, on page 259, volume 4, giving you aa insight into the 
English law (and no lawyer will pretend that Blackstone is not a reflex of 
the entire law of England, statutory and common law; no Jawyer will haz- 
ard his reputation by denying it; and what Blackstone, the English law 
writer, says we may accept here in Texas as the law of England at the time 
he wrote). He says: 

‘*Rut an impeachment before the Lords by the Commons is a prosecution 
of the already koown and established law.’”’ That an a penco mens by the 
Commons to the House of Lords is based on the already Known and estab- 
lished law of England. 

Another proposition that no Jawyer will deny is, that there is not a soli- 
tary misdemexnor at common law that was not indictable. There was not 
a solitary misdemeanor by statutory law in England that was not indicta- 
ble. So that under the English rule, treason, murder and all of the felonies 
and misdemeanors under the common law, and all misdemeanors under the 
statute law were indictable in the King’s Bench. So that in England there 
could be no impeachment that was not founded upon an indictable offense. 
Now, that being the case, we will take the last case of impeachment that 
was ever tried in England, which was io 1805. It was the impeachment of 
Lord Mellville. His crime was the appropriation of public moneys of 
‘which he was the custodian. But the appropriation of the money was not 
made with bad intent. The appropriation of the money was made under 
circumstances that had palliation about it. The money was gone. He was 
@ public officer and custodian of the money, and because of the misappropria- 
tion of this money, he was charged by articles of impeachment, and the 
facts were all drawn out, in substance as I have stated them to you, and 
after the testimony was drawn out the question was submitted to the judges 
of the high court of England. The House of Lords did not depend on their 
judgment as to whether the acts preferred were impeachable, but they 
called in the Supreme Justice and his associates, and questions were pu to 
oe high court whether or not the offenses alleged were impeachable in 
character. 

Here is the question, on page 1470 of Howell’s State Trials: ‘‘When the 
facts were stated to the Supreme Court of England, chief justice presiding, 
and the facts were presented, they were asked whether or not that was an 
offense against the laws of England, to which they unhesitatingly answered 
No, and on that fact Lord Melville was acquitted, becanse he was not 
charged with an indictable offense.’’ In 1725 the Lord Chancellor of Eng- 
land was charged with receiving bribes. He had authority to make appoint- 
ments of masters in chancery, but instead of appointing, as our judges do, he 
took money, 1arge bonuses, presents or bribes, for the exercise of his judicial 
functions. He took as much as five and ten thousand pounds for the be- 
stowal of positions. It was the money he was after, and not honest, effi- 
cient public service. After so long a time, and a life of honor and upright- 
ness, he fell away, and was impeached for receiving bribes ia his character 
as ac Official; and as Lord Chancellor of England articles of impeachment 
were presented against him for receiving bribes. He was convicted, and 
why? because the receiving of bribes was contrary to the laws of Henry VI, 
which prohibited chancellors and judges of the common law courts from re- 
celving presents in their official character. He was convicted because 
and ouly because, he had violated the statute laws of England, and had 
committed an indictable offense. Here isan account of that case, and many 
others than those I name, by Lord Chancellor Campbell, in his ‘‘Lives of 
the Chancellors,’’ and he gives all the facts and circumstances of each case. 
Surely we might rest here, so far as authority is concerned, but we have 
two cases in Texas that may not be passed lightly. In 1874-75 there were 
two impeachment cases against district judges before the Senate of Texas, 
sitting as a High Court of Impeachment. The first was that of Wm. H. 
Russell. The articles of impeachment did not charge against him any vio- 


PROCEEDINGS OF THE HiaH Court oF IMPEACHMENT. cxxxi 


lation of the criminal laws of Texas, but did charge him with an infraction 
of all the decencies and proprieties that belong to the bench, including ty- 
" ranny, oppression ia office, and'all manner of conduct unbecoming the dig- 
nity of a judge. To these articles a demurrer was applied, on the ground 
that they contained no impeachable matter, just as the demurrers state in 
this case. Argument ensued, and in that case, as in this, among the man- 
agers for the House were some of the ablest lawyers in Texas; but after con- 
- sideration the court sustained the demurrer and dismissed the articles. 
(Senate Journal, 1871-72.) 7 

The other case was that of Judge William Chambers. The articles against 
him embraced charges alleging violations of the criminal laws of Texas. To 
these charges a general demurrer was interposed, and it was overruled, and 
the case proceeded to trial on its merits. (Senate Journal, 1874-75.) 

These cases, as precedents, ought to be conclusive on Texas practice in im- 
peachment proceedings. It happened to fall to my lot to make the defense 
of Judge Russell. One of the gentlemen managers, referring to some re- 
marks by Mr. Faulk, my associate, on yesterday, in regard to the manner 
and circumstances of the impeachment of President Andrew Johnson, said 
that they appealed to the prejudices and passions of this court, and he 
spoke of the Twelfth Legislature and attempted to array you against it. 
God knows I have no apology to make for the Twelfth Legislature, but I do 
stand here in my place to-day and say that in the Senate ot that Legislature 
there was an array of talent, an array of statesmanship, an array of patriot- 
ism, that equals the present Legislature or any that ever sat in the State 
of Texas in a Legislature. 

Among the men who were in that Senate in defense of law, right and 
justice, and who sat as a bulwark, was the lamented Bowers of this city, a 
man of splendid talent and principle, upon whom there was no shade or 
stain. There was Jim Douglass of Smith, who stands to-day the peer of 
any man in Texas, and I could name others of them who stood here as im- 
movable barriers to radical aggression, and by the grace of God they saved, 
to a great extent, the rights and liberties of the people of the State of Texas 
by the fight they made. There was Cole, Boughton, Shannon and Lane, 
Parsons and Pickett, the president of your last State convention, men who, 
most of them, have passed beyond the river now, but when they were here 
among us it was an honor to take them by the hand and call them friend, 
and no man in Texas ever yet stood with prouder fame or greater honor 
than those men, and they were the men who, having the Constitution as a 
joe star and the law as acompass, sustained the demurrer in that case. 

take it that it comesin bad grace from the managers in this case to under- 
take to slander the character of the dead, and to cast clouds on the reputa- 
ron of living men who stand as fair as any manager or Senator in this 

ouse. 

We have sought, gentlemen of the court, to establish before you the fol- 
lowing propositions: 

1. That impeachment is a criminal action. 

2. That this is a criminal court. 

8. That the impeachment article of the Constitution, sections 1 and 2, are 
not self-executing. 

4. Ifself-executing, then that the only impeachable matter of which this 
court can take cognizance consist in charged violations of the known and 
adequately defined criminal laws of this State. 

5. That under the c\mmon law and parliamentary law of England im- 
peachment was confined to the violation of well Known, established, public 
criminal law—and therefore indictable offenses. 

If we have failed in either ot these five points, it has not been from the 
want of abundant authority—and must have resulted from our unskilful 
handling of the material at our disposal. 

We no w come to our last proposition, which is the Gibraltar of our friends 
on the other side. We promised to meet them on this proposition, and we 

do so, without erprenenseu that we shall utterly overthrow them. and 
abundantly sustain ourselves. 

Concede, gentlemen of the court, if your judgments are satisfied, that we 
have failed so far to interpose between respondent and your jurisdiction to 
try these articles preferred against him, any insuperable barrier in law, 
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authority, precedent or practice; we then say that the articles are still 
insufficient, in substance, to warrant a trial, and that if tried, and convic- | 
tion follows, then that they will not sustain or bear up a judgment. 

The managers say that common law misdemeanors, though not indictable, 
wholly unknown to the Criminal Codes of Texas, alien to our system of gov- 
eroment, and abhorrent to the genius of our institutions, will support im- 
peachment, and contain impeachable matter of which this court has juris- 
diction and on which it can hear evidence, try their truth, convict and 
punish any executive officer so charged. 

Driven to this extremity by concession, we still stand on the defensive 
aod say with the remainder of our strength, protected by the breastworks 
of logic, reason, law and love of country, that the proposition cannot be true, 
is not true, unless ths misdemeanor sounds in willful, wrong and corrupt 
purpores, motived by deliberative ‘intention to prostitute office, to work 

arm to others, or reap personal advantage to the actor. 

On this rock we stand, and boldly defy assault. We can not be moved, 
we can not he shaken, until the assailants have discredited the theory of 
crime known to the American people—aand all the law writers upon whose 
writings American opinion is founded. Time nor strength will permit me 
to read from the books; but I refer to some of them to the end that they may 
be read hy those whose duty, curiosity or inclination shall induce them to 
investigate: 1 Russell on Crime, 61; American Criminal Law, section 4a; 
Alcorn v. State, 56 Texas; Bishop on Crimes, section 460; 6 Am. Law Regis- 
ter, Articles Impeachment; Throop on Public Officers, sections 855-6; Story 
on Constitution, section 125; Pomeroy on Constitution, 728. The list might 
be indefinitely lengthened, but it is needless, useless, and we refrain. 

My departing strength admonishes me to cease. ITamdone. To the best 
of my ability, honestly, faithfully, truthfully, have I presented to you what 
I believe to be the law of the Constitution, and the statutes of Texas, on the 
subject matter before this court. I have attempted to conceal nothing. I 
have concealed nothing from the court. It was and is your unquestioned 
ie to demand of me a candid presentation of all I know, ot all, after 
labored research, I have learned on this great question of coastitutional law 
and human right. To fulfill and comply with that demand has been my 
effort and my desire. 

Between the respondent and what I esteem a wrongful prosecution, and it 
may be an unjust conviction, I have, gentlemen, interposed the Constitu- 
tion and the laws of the State of Texas. ‘If it be, that you shall pierce 
through then and strike him down, he will be but one victim among the 
many sufferers in the great catastrophe.’”’ If he ‘falls under the circum- 
stances which surround him here, in my humble judgment the right of 
property, the right a man has to his political franchises, his right to per- 
sonal protection, the sacredness of the Constitution itself, our great Charter 
of Rights, as well as the purity and benignity of the law, will have received 
dangerous wounds. I can do no more. 

If I knew how, I would open the gates of the sunlight of truth and flood 
with it your minds and hearts. 

I have done my best, and now leave the case with you, tendering to the 
court my sincere thanks and gratitude for the courteous extension of time 
granted, and the marked patience and attentivn you have accorded to me, 
- and to what I have said. : 


After the conclusion of the above, on motion of Senator Dean, the court 
adjourned subject to the call of the Senate: 


RECORD 


OF THE 


COURT OF IMPEACHMENT. 


AUSTIN, TEXAS, 


; SENATE CHAMBER, 
AUSTIN, TEXAS, April 28, 1893. 


The High Court ot Impeachment 
convened as per call of the Senate. 


On motion of Senator Cranford, the 
Senate chamber and galleries were 
cleared in order that the Senate might 
proceed to consider the demurrers of 
respondent W. L. McGaughey, as per 
rule 14 of the court. 


The Senate then proceeded to con- 
sider the general demurrer. 


First part of general demurrer read, 
to-wit: 

The State of Texas vs. W. L. Mc- 
Gaughey. 

In the Senate of the Twenty-third 
Legislature of the State of Texas, 
sitting as a high court of impeach- 
ment. 

And now comes defendant, W. L. 
McGaughey, in his own proper per- 
son, and demurs generally: 

First. Tothe jurisdiction and power 
of this high Court of Impeachment 
under the Constitution and Laws of 
the State of Texas to receive articles 
of impeachment against him; to cause 
him to appear before it and demur, 
plead or answer to said articles of im- 
peachment, or to any one or more of 
them, or to put him on trial, or to try 
him, or torender or enter or record 
any judgment against him, because he 
says that sections 1 and 2, article 15 
of the Constitution, as do the laws of 
the State of Texas, fail to define any 
crimes or offenses for which an im- 
peachment will lie, that said sections 
and article of the Constitution are not 
seif-executing, but require legislation 
to put said sections of said article into 
operation. 

The question, shall the demurrer be 
sustained? 

It was decided in the negative by 
the following vote: 
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Agnew, Simpson, 
Baldwin, Smith, 
Goss, Swayne, 
Shelburne, Woods. 
NAYS—19. 

Atlee, Jester, 
Boren, Kearby, 
Bowser, Lawhon, 
Cranford, Lewis, 
Dean, McKinney, 
Dickson, Presler, 
Douglass, Steele, 
Greer, Tips, 
Hutchison, Yoakum, 
Imboden, 

ABSENT—2Z. 
Crowley, McComb. 

EXCUSED—2. 
Browning, Whitaker. 


The second part of general demurrer 
read, to-wit: 

Second. He demurs to the several, 
each and all of the arcicles of impeach- 
ment presented against him in these 
impeachment proceedings, because 
there is not contained in them, nor in 
apy ot them, any impeachable matter 
under the Constitution and laws of 
the State of Texas, and because there 
ig no treason, no bribery, oo high 
crimes and no misdemeanor therein 
alleged against him that are impeach- 
able under the Constitution and laws 
of the State of Texas; and because 
there is no matter or thing therein 
alleged avainst him evidencing cor- 
ruption on his part in the administra- 
tion of the business of the General 
Land Office of the State of Texas, and 
manifesting no act on his part, mala 
in se nor mala prohibita, that subjects 
him to impeachment under the Con- 
stitution and laws of the State of 
Texas; and of this he prays the judg- 
ment of the High Court of impeach- 
ment. 

The question, shall the demurrer be 
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sustained? It was decided in the 
negative by the following vote: 


YEAS—11. 
Agnew, Shelburne, 
Baldwin, Simpson, 
Goss, Smith, 
Hutchison, Swayne, 
Jester, Wocds, 
Kearby, 
NAYS—I16. 
Atlee, Imboden, 
-Boren, Lawhon, 
Bowser, Lewis, 
Cranford, McKinney, 
Dean, Presler, 
Dickson, Steele, 
Douglass, Tips, 
Greer, ‘Yoakum. 
ABSENT—2Z. 
Crowley, McComb. 
EXCUSED—2. 
Browning, Whitaker. 


SPECIAL DEMURRER. 


Action being taken as per rule 14. 

First subdivision of demurrer to ar- 
ares 1 of the impeachment read, to- 
wit: 

1. That it contains no impeachable 
matter or tacts, nor charges any cor- 
ruption or wilful wrong. 

The question shall this part of the 
special demurrer be sustained? 

It was decided in the negative by 


the following vote: 

YEAS—13. 
Agnew, Kearby, 
Baldwin, Shelburne, 
Dean Simpson, 
Dougiass, Smith, 
Goss, Swayne, 
Hutchison, Woods. 
Jester, 

NAYs—14. 
Atlee, Lawhon, 
Boren, Lewis, 
Bowser, McKinney, 
Cranford, Presler, 
Dickson, Steele, 
Greer, Tips, 
Imbeden, Yoakum. 

| ABSENT—2, 
Crowley, McComb. 
EXCUSED—2. 

Browning, Whitaker. 


Second subdivision of demurrer to 
article 1 of impeachment read, to-wit: 


2. “It alleges matters transpiring ; Agnew, 
prior to the commencement of defend-| Baldwin, 


ant’s time of oftice which are not, un- 
der the Constitution and laws of 
Texas, can not be matters on which to 
base an impeachment of him and his 
removal from office.”’ 


April 28, 1893. 


The question, shall the demurrer be 
sustained? was decided in the nega- 
tive by the following vote: 


Agnew, 
Baldwin, 
Goss, 
Hutchison, 
Jester, 
Kearby, 
McKinney, 


Atlee, 
Boren, 
Bowser, 
Cranford, 
Dean, 
Dickson, 
Douglass 


Crowley, 


Browning, 


YEAS—13. 


Shelburne, 
Simpson, 
Smith, 
Swayne, 
Woods, 
Yoakum. 


NAYS—14. 


Greer, 
Imboden, 
Lawhon, 
Lewis, 
Presler, 
Steele, 
Tips. 


ABSENT—2Z. 


McComb. 


EXCUSED—2Z. 


Whitaker. 


The question shall the first part of 
special demurrer to article 2 of im- 
peachment be sustaned? was decided 
in the negative by the following vote: 


Agnew, 
Baldwin, 
Goss, 
Hutchison, 
Jester, 
Kearby, 


Atlee, 
Boren, 
Bowser, 
Cranford, 
Dean, 
Dickson, 
Greer, 


Crowley, 
Douglass, 


Browning, 


YEAS— 12. 


McKinney, 
Shelburne, 
Simpson, 
Smith, 
Swayne, 
Woods. 


NAYS—14. 


Imboden, 
Lawhon, 
Lewis, 
Presler, 
Steele, 
Tips, 
Yoakum. 


ABSENT—3., 


McComb. 


EXCUSED—2. 


Whitaker. 


The question, shall the second part 


of special demurrer to article 2 of the 
articles of impeachment be sustained? 
was decided in the negative by the 
following vote (not a majority to sus- 
tain): 


YEAS—13. 
Shelburne, 
Simpson, 
Goss, Smith, 
Hutchison, Swayne, 
Jester, Woods, 
Kearby, Yoakuni, 


McKinney, 
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NAYS—13. 

Atlee, Imboden, 
Boren, Lawhon, 
Bowser, Lewis, 
Cranford, Presler, 
Dean, — Steele, 
Dickson, Tips. 
Greer, . 

ABSENT—3. 
Crowley, McComb. 
Douglass, 

EXCUSED—2. 
Browning, Whitaker. 


The first subdivision of special de- 
murrer toarticle 3 of impeachment 
read, to-wit: 

To article 3: 

1. The same as to articles 1 and 2 
as above. 

The vote oecurring upon demurrers 
to article 1, to-wit: 

1. “That it contains no impeacha- 
ble matter or facts, nor charges any 
corruption or willful wrong,’’ the 
question, shall the demurrer be sus- 
tained? was decided in the negative 
by the following vote: 


YEAs—12. 
Agnew, Kearby, 
Baldwin, Shelburne, 
Douglass, Simpson, 
Goss, Smith, 
Hutchison, Swayne, 
Jester, Woods. 
NAYS—15. 

Atlee, Lawhon, 
Boren, Lewis, 
Bowser, McKinney, 
Cranford, Presler, 
Dean, Steele, 
Dickson, Tips, 
Greer, Mr. President. 
Imboden, 

. ABSENI—3. 
Crowley, ‘Yoakum. 
McComb, 

EXCUSED — 5. 
Browning, Whitaker. 


The second part of the first subdi- 
vision of the demurrer to article 3 of 
impeachment read, to-wit: 

2. It alleges matters transpiring 
prior to the commencement pf defend- 
ant’s time of office, which are not, 
under the Constitution and Laws of 
Texas, can not be matters on which to 
base an impeachment of him and his 
removal from office. 

The question, shall the demurrer 
be sustained? was decided in the nega- 
tive by the following vote: 


YEAS—13. 


Agnew, Sh. lburne, 
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3 
Baldwin, Simpson, 
Douglass, Smith, 
Goss, Swayne, 
Hutchison, Woods, 
Jester, Yoakum. 
Kearby, 
NAYS—14, 

A tlee, Imboden, 
Boren, Lawhon, 
Bowser, Lewis, 
Cranford, McKinney, 
Dean, Presler, 
Dickson, Steele, 
Greer, Tips. 

ABSENT—2. 
Crowley, McComb. 

EXCUSED—2, 
Browning, Whitaker. 


Pending further consideration, 
On motion of Senator Agnew the 
court adjourned to 2:30 p. m. 


AFTERNOON SESSION. 
The High Court of Impeachment 


convened as per call of Senate. 

Senator Dickson moved that the 
officers of the Senate and newspaper 
men be permitted to remain in the 
Senate chamber. 

Senator Lawhon moved as a substi- 
tute that the court conclude the con- 
sideration of the demurrers with open 
doors. 

Lost by the following vote: 


‘ YEAS—11. 

Agnew, Jester, 
Bowser, Lawhon, 
Crowley, Presler, 
Dean, Shelburne, 
Greer, Swayne. ° 
Hutchison, . 

NAYS—15. 
Atlee, Kearby, 
Baldwin, Lewis, 
Boren, McKinney, 
Cranford, Simpson, 
Dickson, Steele, 
Douglass, Tips, 
Goss, Woods. 
Imboden, 

ABSENT—3, 
McComb, Yoakum. 
Smith, 

| EXCUSED—2Z. 

Browning, Whitaker. 


Senator DickKson’s motion was then 
adopted by the following vote: 


YEas—l6. 
Agnew, Hutchison, 
Baldwin, Imboden, 
Bowser, Lawhon, 
Crowley, Lewis, 
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Dean, Presler, 
Dickson, Shelburne, 
Goss, Simpson, 
Greer, Swayne. 
Atlee, McKinney, 
Boren, Smith, 
Cranford, Steele, 
Douglass, Tips, 
Kearby, Woods, 
ABSENT—3., 

Jester, Yoakum. 
McComb, 

EXCUSED—2. 
Browning, Whitaker. 


Senator Cranford moved to recon- 
sider the vote by which the Senate 
excluded visitors. 

Reconsidered. 

The motion to consider with open 
doors was adopted. 

Second subdivision of demurrer to 
article 3 read, to-wit: 

‘‘Because it affirmatively appears on 
the face of said article 3 that the al- 
leged sale to C. D. Dollon of section of 
land 16, section 24, section 34, section 
84, in block No. 2, Houston and Texas 
Central railroad, Harris county, 
Texas, were made on the 14th of Oc- 
tober, 1892, which was a day and time 
prior to the commencement of defend- 
ant’s present term of office, and so far 
as said sales are concerned, they con- 
stitute no grounds for his impeach- 
ment and removal from the office he 
now holds.’ . 

The question shall the demurrer be 
sustained? was decided 1n the negative 
by the following vote: 


YEAS—l1, 
Agnew, Shelburne, 
Baldwin, Simpson, 
Goss, Smith, 
Hutchison, Swayne, 
Jester, Woods. 
Kearby, 
| NAYS—16. 

Atlee, Imboden, 
Boren, Lawhon, 
Bowser, Lewis, 
Cranford, McKinney, 
Dean, Presler, 
Dickson, Steele, 
Douglass, Tips. 
Greer, 

ABSENT—3. 
Crowley, Yoakum. 
McComb, 

EXCUSED—2. 
Browning, Whitaker. 


The first subdivision of special de- 
murrer to article 4 of impeachment 
read, to-wit: 
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That it contains no impeachable 
matter or facts, nor charges any cor- 


ruption or willful wrong. 

The question shall the demurrer be 
sustained? was decided in the nega- 
tive by the following vote: 


YEAS—13. 
Agnew, Kearby, 
Baldwin, Shelburne. 
Crowley, Simpson, j 
Dean, Smith, 
Goss, Swayne, 
Hutchison, Woods. 
Jester, 

NAYS—14. 
Atlee, Imboden, 
Boren, Lawhon, 
Bowser, Lewis, 

| Cranford, McKinney. 
Dickson, Presler, 
Douglass, Steele, 
Greer, Tips. 
ABSENT—2. 
McComb, Yoakum. 
EXCUSED—2 

Browning, Whitaker. 


Second part of the first subdivision 
of the demurrer to article 4 of im- 
peachment read, to-wit: 

“They allege matters transpiring 
prior to the commencement of defend- 
ant’s time of office, which are not, 
under the Constitution and Laws of 
Texas, can not be matters on which to 
base an impeachment of him and his 
removal from office.” 

The question, shall the demurrer 
be sustained? was decided in the nega- 
tive by the following vote: 


YEAS—12. 
Agnew, Kearby, 
Baldwin, Shelburne, 
Crowley, Simpson, 
Goss, Smith, 
Hutchison, Swayne, 
Jester, Woods. 

NAYS—14. 
Atlee, Greer, 
Boren, Imboden, 
Bowser, Lawhon, 
Cranford, Lewis, 
Dean, Presler, 
Dickson, Steele, 
Douglass, Tips. 

ABSENT—3s. 
McComb, Yoakum. 
McKinney, 

EXCUSED—2. 

Browning, Whitaker. 


The third part of first subdivision 
of the demurrer to article 4 ot im- 
peachment read, to-wit: 
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‘‘Because it affirmatively appears on 
the face of said article 3 that the al- 
leged sale to C. D. Dollon of section of 
lands 16, section 24, section 34, section 
84, in block No. 2, Houston and Texas 
Central railroad, Harris county Texas, 
were made on the 14th of October 1892, 
which was a day and time prior to the 
commencement of defendant’s present 
term of office, and so far as said sales 
are concerned, they constitute no 
grounds forimpeachment and remo- 
val from the office he now holds.’ 

The question shall the demurrer be 
sustained? was decided in the negative 
by the following vote (no majority): 


YEAS—13. 
Agnew, Jester, 
Baldwin, Kearby, 
Crowley, Shelburne, 
Douglass, Simpson, 
Goss Smith, 
Hutchison, Swayne. 
Woods, 
NAYS—13. 
Atlee, Imboden, 
Boren, Lawhon, 
Bowser, Lewis, 
Cranford, Presler, 
Dean, Steele, 
Dickson, Tips. 
Greer, 
PRESENT, NOT VOTING—l. 
McKinney. 
ABSENT—2. 
McComb, Yoakum. 
EXCUSED—2. 
Browning, Whitaker. 


The second subdivision of demurrer 
aN aaa 4of impeachment read, to- 
wit: 

‘2. And because the sale of lands to 
C. D. Dollon, sections 16, 24, 34 aad 84, 
block 2, Houston and Texas Central 
Railroad Company, Harris county, 
and the sale of section 18 to J. I. Dil- 
lon, and section 64 to I. C. Stafford, 
and section 82 to P. M. Cuney, all in 
same block of land, are affirmatively 
alleged to have been made not later 
than the 23d day of October, 1892, 
which was a day and time prior to the 
commencement of defendant’s present 
term of office, and affords under the 
Constitution and laws of Texas no 

rounds for his impeachment nor for 

is removal from the oftice he now 
holds after election thereto subsequent 
to the happening of the matters, 
things, acts and tacts alleged against 
him in said article 4” 

The question, shall the demurrer be 
sustained? was decided in the nega- 
tive by the following vote: 
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i YEAS—1Z. 
Agnew, Kearby, 
Baldwin, Shelburne, 
Crowley, Simpson, 
Goss, Smith, 
Hutchison, Swayne, 
Jester, Woods. 

NAYS—15. 
Atlee, Imboden, 
Boren, Lawhon, 
Bowser, Lewis, 
Cranford, McKinney, 
Dean, Presler, 
Dickson, Steele, 
Douglass, Tips. 
Greer, 

ABSENT—2. 
Yoakum. . McComb, 

EXCUSED—2. 

Browning, Whitaker. 


First subdivision of special demur- 
rer to articles 5 and 6 of the articles 
of impeachment read, to-wit: 

1. That they contain no impeacha- 
ble matter or facts, nor charge any 
corruption or willful wrong. 

The question shall the demurrer be 
sustained? It was sustained by the 
following vote: 


YEAS—14, 
Agnew, Jester, 
Baldwin, Kearby, 
Crowley, Shelburne, 
Dean, Simpson, 
Douglass, Smith, 
Goss, Swayne, 
Hutchison, Woods. 

NAYS—13. 
Atlee, ‘Lawhon, 
Boren, Lewis, 
Bowser, McKinney, 
Cranford, Presler, 
Dickson, Steele, 
Greer, Tips. 
Imboden, 

ABSENT—2. 
McComb, Yoakum, 
EXCUSED—2. 

Browuing, Whitaker. 


On motion of Senator Dean the court 
proceeded tothe consideration of the 
demurrer to the next article (7th). 

Demurrer to article 7 of impeach- 
ment read, to-wit: 

“Tt contains no impeachable matter, 
especially when taken in connection 
with articles 1, 2, 3, 4, 5 and 6.”’ 3 

The question, shall the demurrer be 
sustained? was decided in the neg- 
ative by the following vote: 


YEAS—12, 
Agnew, Kearby, 
Baldwin, Shelburne, 


Crowley, Simpson, ~° 
Goss, Smith, 
Hutchison, Swayne, 
Jester, Woods. 

NAYS—15. 
Atlee, Imboden, 
Boren, Lawhon, 
Bowser, Lewis, 
Cranford, McKinney, 
Dean, Presler, 
Dickson, Steele, 
Douglass, Tips. 
Greer, 

ABSENT—2. 
McComb, Yoakum, 

EXCUSED—2. 

Browning, Whitaker. 


First part of special demurrer to 
ss ad 8 of impeachment read, to- 
wit: 

‘1, It contains no impeachable mat- 
ter. The calling on the Attorney- 
General for his opinion is a privilege 
and not a duty.” 

The question, shall the demurrer be 
sustained? was sustained by the 
following vote: 


YEAs—21. 

Agnew, Lawhon, 
Atlee, McKinney, 
Baldwin, Peesler, 
Crowley, Shelburne, 
Dean Simpson, 
Douglass, Smith, 
Goss, Steele, 
Greer, Swayne, 
Hutchisoa, Tips, 
Jester, Woods. 
Kearhby, 

NAYS—6. 
Boren, Greer, 
Bowser, Imboden, 
Dickson, Lewis. 


PRESENT, NOT VOTING—l. 


Cranford. 
ABSENT—1. 
McComb. 
EXCUSED—2. 
Browning, Whitaker. 


On motion of Senator Dean the court 
proceeded to the consideration of the 
demurrers to the succeeding articles. 

First subdivision of special demurrer 
to articles 9, 10, 11, 12, 13 and 14 of the 
articles of impeachment read, to-wit: 

1. Nuimpeachable matter alleged, 
no willful wrong charged, no corrup- 
tion averred. 

The question, shall the demurrer be 
sustained? was decided in the nega- 
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Baldwin, Shelburne, 
Crowley, Simpson, — 
Goss, Smith, 
Hutchison, Swayne, 
Jester, Woods. 
NAYS—15, 

Atlee, Imboden, 
Boren, Lawhon, 
Bowser, Lewis, — 
Cranford, McKinney, 
Dean, Presler, 
Dickson, Steele, 
Douglass, Tips. 
Greer, 

ABSENT—2. 
McComb, Yoakum. 

EXCUSED—2. 
Browning, Whilaker, 
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Second subdivision of special de- 
murrer to articles 9, 10, 11, 12, 13 and 
14 of impeachment read, to-wit: 

2. “All that is alleged amouats to 
an erroneous construction of the law, 
with no evil, corrupt or personally ad- 
vantageous object or purpose in view, 


inducive to make the erroneous con- 


struction.” 


The question, Shall the demurrer be 
sustained? was decided in the nega- 


tive by the following vote: 


Agnew, Kearby, 
Baldwin, Shelburne, 
Crowley, Simpson, 
Dean, smith, 
Goss, Swayne, 
Hutchison, W oods. 
Jester, 

NAYS—14. 
Atlee, Imboden, 
Boren, Lawhon, 
Bowser, Lewis, 
Cranford, McKinney, 
Dickson, Presler, 
Douglass, Steele, 
Greer, Tips. 

ABSENT—2. 
McComb, Yoakum, 

EXCUSED—2Z. 
Browning, Whitaker. 


Demurrer to article 15 of impeach- 
ment read, to-wit: 


‘‘1, Contains no impeachable mat- 
ter under the Constitution and Laws 
of the State of Texas.”’ 

The question shall the demurrer be 
sustained? was decided in the negative 
by the following vote: 


tive by the following vote: 


Agnew, 


YEAS—12. 


Kearby, 


YEAS—12. 
Agnew, Kearby, 
Baldwin, Shelburne, 
Crowley, Simpson, 
Goss, Smith, 
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Hutchison, Swayne, 
Jester, Woods. 
NAYS—15. 

Atlee, Imboden, 
Boren, Lawhon, 
Bowser, Lewis, 
Cranford, McKinney, 
Dean, Presler, 
Dickson, Steele, 
Douglass, Tips. 
Greer, 

ABSENT—2Z. 
McComb, Yoakum. 

EXCUSED—2, 
Browning, Whitaker. 


Demurrer to article 16 of impeach- 
ment read, to-wit: 

*‘It contains no impeachable matter. 
The calling on the Attorney-General 
for his opinion is a privilege and nota 
duty.” 

The question, shall the demurrer be 
sustained? it was sustained by the 
following vote: 


YEAS—18, 
Agnew, Kearby. 
Atlee, Lawhon, 
Baldwin, Shelburne, 
Crowley, Simpson, 
Dean, Sinith, 
Douglass, Steele 
Goss, Swayne, 
Hutchison, Tips. 
Jester. Woods. 

NAYS—9. 
Boren, Imboden, 
Bowser, Lewis, 
Cranford, McKinney, 
Dickson, Presler., 
Greer, 

ABSENT—2., 
McComb, Yoakum, 
EACUSED—2, 

Browning, Whitaker. 


The first subdivision of the special 
demurrer to articles 17, 18, 19, 20, 23 
and 24 of the articles of impeachment 
read, to-wit: 
me Alleges no impeachable mat- 

r. 


The question shall the demurrer be 
sustained? was decided in the nega- 
tive by the following vote: 


YEAS—12. 
Agnew, Kearby, 
Baldwin, Shelburne, 
Crowley, Simpson, 
Goss, Smith, 
Hutchison, Swayne, 
Jester, Woods. 

NAYS—I15. 
Atlee, Imboden, 
Boren, Lawhon, 
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Bowser, Lewis, 
Cranford, McKinney, 
Dean, Presler, 
Dickson, Steele, 
Douglass, Tips. 
Greer, 

ABSENT—2. 
McComb, Yoakum. 

EXCUSED—2., 
Browning, Whitaker. 


By unanimous consent the second 
and third subdivisions of the above 
named demurrer were considered to- 
gether, to-wit: 

2. Contains general allegation of 
matters and things, acts and facts an- 
tedating the commencement of de- 
fendant’s present term of office, and 
to that extent affords no matter for 
his impeachment and removal trom 
the office he now holds, the term of 
which commenced on the 8th day of 
November, 1892. 

3 All such acts antedating his re- 
election were condoned by such re- 
election, and aow affords no cause for 
his impeachment and removal from 
the office he is now holding. 

The question shall the demurrer 
be sustained? It was decided in the 
affirmative (sustained) by the follow- 
ing vote: 


YEAS—14, 
Agnew. Kearby, 
Baldwin, McKinney, 
Crowley, Shelburne, 
Douglass, Simpson, 
Goss, Smith, 
Hutchison, Swayne, 
Jester, Woods. 
NAYS—13. 
Atlee, Imboden, 
Boren, -Lawhon, 
Bowser, Lewis, 
Cranford, Presler, 
Dean, Steele, 
Dickson, Tips. 
Greer, 
ABSENT—2. 

McComb, | Yoakum. 

EXCUSED—2. 
Browning, Whitaker. 


The first subdivision to articles 21 
and 22 of impeachment read, and on 
motion of Sensatur Lewis the first, 
second and third were considered to- 
gether, to-wit. 

To articles 21 and 22: 

1. Contains no impeachable matter: 

2. If he, defendant, believed it to 
the public interest to have the revalu- 
ation made, charged against him, it 
was in his reasonable discretion to 
have it done. 
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8. No ccrruption, no mala fides, | harm or hurt of the State of Texas, or 
no acts mala in see nor mala inhibita | the people or any of the people of the 


are averred iu the articles. 

The question, shall the demurrers 
be sustained? was decided in the nega- 
tive by the following vote: 


YEAS—13. 
Agnew, Kearby, 
Baldwin, Shelburne, 
Crowley, Simpson, 
Dean, Smith, 
Goss, Swayne, 
Hutchison, Woods. 
Jester, 
NAYS—14, 

Atlee, Imboden, 
Boren, Lawhon, 
Bowser, Lewis, 
Cranford, McKinney, 
Dickson, Presler, 
Douglass, Steele, 
Greer, Tips. 

ABSENT—2. 
McComb, Yoakum. 

EXCUSED—2., 
Browning, Whitaker. 


First subdivision of special demur- 
rer to article 25 of impeachment read, 
to-wit: 

1. Noimpeachable matter alleged. 


The question, shall the demurrer be | - 


sustained? was decided in the negative 


by the following vote: 

YEAS—11. 
Agnew, Shelburne, 
Baldwin, Simpson, 
Crowley, Smith, 
Goss, Swayne, 
Hutchison, Woods. 
Kearby, 

NAYS—15. 
Atlee, Imboden, 
Boren, Lawhon, 
Bowser. Lewis, 
Cranford, Mckinney, 
Dean, Presler, 
Dickson, Steele, 
Douglass, Tips. 
Greer, 

ABSENT—3. 
Jester, Yoakum. 
McComb, 

EXCUSED—2. 

Browning, Whitaker. 


On motion of Senator Lawhon, sub- 
Givisions 2 aac 3 of special demurrer 
to article 25 of impeachment were con- 
sidered together, to-wit: 

“9. No corruption, no mala fides, 
no acts mala in se nor mala prohibita 
are alleged. 

‘3, Itis not averred how the false 
certificate was intended to be used, or 
could have been used to the prejudice, 


State of Texas.’’ 

The question, shall the demureer be 
sustained? was decided in the negative 
by the following vote: 


YEAS—11. 
Agnew, Shelburne, 
Baldwin, Simpson, 
Crowley, Smith, 
Goss, Swayne, 
Hutchison, Woods. 
Kearby, 

NAYS—14. 

Atlee, Imboden, 
Bowser, Lawhon, 
Cranford, Lewis, 
Dean, McKinney, 
Dickson, Presler, 
Douglass, Steele, 
Greer, Tips. 

ABSENT—4, 
Boren, McComb, 
Jester, Yoakum. 

EXCUSED—2, 
Browning, Whitaker. 


Serator Cranford moved that the 

vote be retaken on each demurrer on 
which there had been a tie vote. 
Carried. 
Accordingly the vote was retaken 
on second subdivision of special de- 
murrer to article 2 of impeachment 
as applied toarticle 3 of impeachment, 
to-wit: 

2. They allege matters transpirin 
prior to the commencement of defend- 
ant’s time of office which are not, un- 
der the Constitution and laws of 
Texas, can not be matters on which to 
base an impeachment of him and his 
removal from office. 

The question, shall the demurrer be 
sustained? was decided in the nega- 
tive by the following vote: 


YEAS—12. 
Agnew, Kearby, 
Baldwin,. Shelburne. 
Crowley, Simpson, 
Douglass, Smith, 
Goss, Swayne, 
Hutchison, Woods. 
NAYS—13. 

Atlee, Lawhon, 
Boren, Lewis, 
Bowser, McWinney, 
Cranford, Presler, 
Dean, Steele, 
Dickson, Tips. 
Imboden, 

ABSENT—2, 
Greer. Jester, 
McComb, Yoakum. 

EXCUSED—2. 
Browning, Whitaker. 
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The vote was then retaken on the/| the respondent can not be impeached 
third part of first subdivision of the; under these charges. 


special demurrer to article 4 of im- 
peachment, to-wit: 


‘Because it affirmatively appears 
on the face of said article 3 that the 


alleged sale to C. D. Dollon of sec- 
tion of lands 16, section 24, section 34, 
section 84, in block No. 2, Houston 
and Texas Central railroad, Harris 
county, Texas, were made on the 14th 
of October, 1892, which was a day and 


Woops 
AGNEW, 
Goss, 
SIMPSON, 
SHELBURNE, 
SMITH, 
SWAYNE, 
BALDWIN, 
HUTCHISON, 
JESTER. 


On motion of Senator Cranford the 
court adjourned subject to the call of 


time prior to the commencement of | the Senate. 


defendant’s present term of office, 
and so far as said sales are concerned, 
they constitute no grounds tur his im- 
peachment and removal from the office 
he now holds.”’ 

The question, shall the demurrer 
be sustained? was decided in the affir- 
mative (sustained) by the following 
vote: 


YEAS—14, 
Agnew. Kearby. 
Baldwin, Shelburne, 
Crowley. Simpson, 
Douglass, Smith, 
Goss. Swayne, 
Hutchison, Woods, 
Jester, Yoakum. 
NAYS—13. 
Atlee, Lawhon, 
Boren, Lewis, 
Bowser. McKinney, 
Cranford, Presler, 
Dean, Steele, 
Dickson, Tips. 
Imboden, 
ABSENT—2. 

Greer, McComb. 

EXCUSED—2. 
Browning, Whitaker. 


The following were sent up: 
We vote to overrule the exceptions 


SENATE CHAMBER, 
AUSTIN, TEXAS, May 1, 1898. 


The High Court of Impeachment 
convened as per call of the Senate. 

President Pro Tem Kearby pre- 
siding. 

The President announced that in 
pursuance to resolution previousl 
adopted he had appointed Mr. C. H. 
Shaw stenographer of the court, and 
Mr. Shaw being present administered 
to him the following oath: 

You do solemnly swear that you 
will truly record and correctly trans- 
cribe such proceedings of the court as 
the court may require of you in trial 
of W. L. McGaughey, Commissioner 
of the General] Land Office of Texas, 
so help you God. ; 

The President Pro Tem made the 
following announcement: 

In pursuance to the rules of 
this court and the vote heretofore 
taken the High Court of Impeach- 
ment mekes and enters the tollow- 
ing order to-wit: 

t is ordered that the respondent’s 
general demurrers to the articles of 
impeachment be, and the same are 
hereby overrulea., | 


It is further ordered that all of re- 
spondent’s special exceptions to said 
articles of impeachment be, and they 
are hereby overruled, except the third 
special exception as applied to article 


tothe charges alleging acts prior to|4, and the special exceptions to ar- 


the re-election of respondent, because 
we believe such acts may be consid- 
ered in connection with acts com- 
mitted after re-election as matter of 
inducement merely, tending to prove 
general character of the official acts of 
respondent. 

ATLEE. 

GREER. 


Having voted to sustain the general 
demurrer we therefore vote to sustain 


ticles 5, 6,8 and 16, and the second 
aud third special exceptions to articles 
17, 18, 19, 20, 23 and 24, which are 
hereby sustained. 

The President laid before the court 
the following communication: 


AUSTIN, TEXAS, May 1, 1898. 
To the Honorable Senate of the State of 
Texas, Sitting as a High Court of Impeach- 
ment: 


Gentlemen: A very great aumber 


all the special demurrers for the rea- lof the employes of this office, under 


son that under our view of the law) 
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instanter subpoenas, have been sum- 
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moned to appear as witnesses before 
your honorable court t» testify in the 
matter of impeachment now peoding 
before your honorable body. These 
employes are drawn indiscriminately 
from every division of this depart- 
ment, and unless some plan can be 
adopted by which most all of them 
can remain at their posts here, 
the work of this department of 
the government will virtually be 
suspended, not only entailing great 
embarrassment to the public service, 
but rendering it practicably impossi- 
ble to furnish to your honorable court, 
pending this impeachment, certified 
copies of such records as your court 
may from time to time demand. I 
would venture to suggest that if only 
two of the employes were required to 
remain away from their work ata 
time. that I could replace one as fast 
as he may be discharged, or by tele- 
phone I could notify such witness as 
your honorable court might want and 
send him at a moment’s notice. 

Most respectfully submitted, 

ANDREW J. BAKER. 

Commissioner of the General Land 

Office. 


Senator Tips offered the following: 

Whereas, in the proceedings of im- 
peachment against Hon. W. L. Mc- 
Gaughey, Commissioner of the Gen- 
eral Land Office, now pending before 
the State Senate sitting as a High 
Court of Impeachment, elevex. Sena- 
tors voted to sustain the second sub- 
division of the general demurrer, and 

Whereas, the State Constitution 
provides that in impeachment pro- 
ceedings a concurrence of two-thirds 
of the Senators present shall be neces- 
sary to convict, and 

Whereas, the above vote clear- 
ly indicates that over one-third 
ot the Senators are convinced 
that the respondent can not or should 
not be convicted, even if all the facts 
alleged in the twenty-five articles of 
impeachment should be proven and 
substantiated, because they contain 
noimpeachable matter and tor other 
reasons stated in the said second sub- 
division of the general demurrer; and 

Whereas, Under these circum- 
stances a trial upon the facts alleged 
in the articles of impeachment, which 
would probably consume _ several 
weeks’ time, and would necessarily 

rolong this session of the Legisla- 
ature to that extent to no practical 
purpose; therefore, 

Resolved, By the State Senate sit- 
ting as a High Court of Impeachment, 
that further proceedings in the im- 
peachment trial of W. L. McGaughey, 
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Commissioner of the General Land Of- 
fice, are considered by this Senate as a 
useless waste of time and money, and 
are therefore dismissed. 

Lost by the following vote: 


YEAS—2, 
Crowley, : Tips. 
NAYS—19. 
Agnew, Kearby, 
Baldwin, Lawhon, 
Boren, Lewis, 
Cranford, Shelburne, 
Dean, Simpson, 
Dickson, Smith, 
Douglass, Steele, 
Greer, W oods, 
Hutchison, Yoakum. 
Imboden, 
ABSENT—8, 

Atlee, McComb, 
Bowser, McKinley, 
Goss, Presler, 
Jester, Swayne. 

EXCUSED—2. 
Browning, Whitaker. 


The President then called the case, 
and requested the parties toannounce, 
whereupon Hon. T. 8. Smith, tor the 
managers, asked till to-morrow morn- 
ing to announce. Senator Steele 
moved that the request be granted. 

Refused by the following vote: 


YEAS—7. 
Boren, Kearby, 
Dean, Lewis, 
Dickson, Steele. 
Greer, 
é NAYS—l5. 

Agnew, McKinney, 
Baldwin, Shelburne, 
Cranford, Simpson, 
Douglass, Smith, 
Hutchison, Tips, 
Imboden, Woods, 
Jester, Yoakum, 
Lawhon, 

ABSENT—7. 
Atlee. McComb, 
Bowser, Presler, 
Srowley, Swayne. 
Goss, 

EXCUSED—2. 
Browning, Whitaker. 


On motion of Senator Smith the 
court adjourned to 3 p. m. to-day. 


AFTERNOON SESSION. 
The High Court of Impeachment 
met pursuant to adjourment. 
The President directed the secre- 
tary to furnish the House with a 
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certified copy of the judgment of the 
court on the demurrers to the articles 
of impeachment. 

The secretary returning informed 
the Chair that he had doneas directed. 

The President asked if the State 
was ready to announce for trial, 
whereupon Hon. T. 8. Smith on part 
of managers for the House suggested 
that inasmuch as the court had sus- 
tained some of the demurrers to the 
articles of impeachment, the case was 
materially different from what it was 
at the beginning, and asked that rea- 
sonable time be given to the managers 
in which to consult the House as to 
further action. 

Senator Yoakum moved that the 
court postpone further action till to- 
morrow 10 a. m. 

Refused by the following vote: 


YEAS—10. 
Boren, Jester, 
Dean, Kearby, 
Dickson, McKinney. 
Greer, Steele. 
Hutchison, Yoakum. 
NAYS—1]1. 
Agnew, Shelburne. 
Baldwin, Simpson, 
Cranford, Smith, 
Crowley, Tips, 
Douglass, Woods. 
Lawhon, 
ABSENT—8., 

Atlee, Lewis, 
Bowser, McComb, 
Goss, Presler, 
Imboden, Swayne. 

EXCUSED—2. 
Browning, Whitaker. 


Mr. Smith, for the managers, asked 
whether or not the House would be 
allowed to present additional articles 
should it be deemed necessary. 

The President stated that the House 
had the right to present additional ar- 
ticles, and it would rest with the 
court as whether or not they would 
be placed on file. 

Thereupon Mr. Smith, on part of 
managers, stated that as the court re- 
fused to grant further time the mana- 
gera would proceed to trial. 

Hon. W. M. Walton, for the re- 
spondent, waived the reading of the 
articles of impeachment, and before 
announcing ready for trial, read the 
following protest, after wnich he an- 
nounced ready for trial: 

State of Texas vs. W. L. Me- 
Gaughey—Impeachment. 

The court having overruled the 
general demurrers of respondent. 


1. As to the jurisdiction of the 
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court based on the claim that sections 
land 2 of the Constitution of Texas, 
article 15, do not execute themselves, 
but require legislation to put them in 
operation, etc. 

2. That no impeachable matter is 
alleged against him ia the articles of 
impeachment in that therein there is 
no act, fact or thing, crime or offense 
known to the criminal laws of Texas 
alleged against him. 

He now protests against the court 
to put him on trial ana to the suffi- 
ciency of the matter alleged againat 
him in the articles of impeachment, 
but says that he has no further rea- 
son to interpose why he should not 
go to trial on the facts that are aps is 
against him in the said articles of 
peachment. 

W. L. McGauGHEY, 
In propria persona. 


FAULK, 
IITENDERSON, 
LIGHTFOOT, 
WALTON, 
Respondeut’s Counsel. 


Issue being joined the prosecution 
introduced C. F. Winkler, who being 
sworn, testified as follows: 


TESTIMONY OF C. F. WINKLER. 


Q. State your name and residence. 

A. My name is C. F. Winkler, resi- 
dence, Houston, Texas. 

Q. What position, if any, do you oc- 
cupy in Harris county ? 

A. County clerk. 

Q. How long have you occupied 
that position? 

A. About two and one-half years. 

Q. When were you first elected? 

A. In November 1890, I believe it 
was. 

Q. Were you re-elected in 1892, or 
not? 

A. Yes. 

Q. I will ask you you if during that 
length of time you have had corres- 
pondence with the Land Office under 
the administration of W. L. Me- 
Gaughey ? 

A. Yes. 

Q. Have you at his request been re- 
ceiving applications for sale of school 
lands in Harris county and forward- 
ing them, after you received them, to 
the Land Office? 

A. I don’t Know whether I received 
applications or not. I received reports 
of sales. That is, I have received 
them in some instances, where sec- 
tions were detached. 

Q. Have you been furnished by the 
Land Office with a classification and 
list of the school lands in Harris 
county ? 
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A. I have been furnished, from time 
to time, corrected classifications. 

Q. Has that been done at intervals 
during your eatire term in office? 

A. Yes. 

Q. I will ask you, Mr. Winkler, if 
you have in your possession now orig- 
inal correspondence on the part of the 
Land Office to you as county clerk in 
regard to the notice of putting the 
school lands in Harris county upon 
the market for sale? . 

A. Yes. 

Q. Did you or not receive any re- 
port atter that from the Land Office 
of the sale of this school land? 

A. I did. 

Q. Will you please let us have the 
letter? 

(Letter is here handed to relator’s 
attorneys.) 

Relator offers in evidence the letter. 

Said letter is as follows: 


AUSTIN, Texas, Dec. 14, 1892. 
C.F. Winkler, Esq., Houston, Texas: 

DEAR SiR: This is to notify you 
that all unsold State school lands on 
the market in Harris county at this 
time have this day been changed from 
“requiring settlement’’ to section 22 
(not Sate settlement in order to 
purchase). ou will please make the 
necessary changeon your list of classi- 
fled lunds, and oblige, 

Very truly yours, 
W. L. McGAUGHEY, 
Commissioner. 


P.§S.—Please acknowledge receipt. 
Mc. 


Q. When did you receive that let- 
ter? 

A. On the 16th day of December, 
1892. 

Q. What did you do upon the re- 
ceipt of the letter? 

A. I acknowledged receipt of the 
letter. 

Q. I willask you tolook at this map 
and state what the sections marked 
in red and blue are? 

A. I believe thatit is admitted that 
the sections marked in red and blue 
are the school sections. 

Q. Do you Know the location of 
these lands in Harris county? 

A. Notallof them. Mostof them 
arein the southwestern part of the 
county. 

Q. What did you generally do when 
you would receive notice like that 
from the Land office; what was the 
custom and practice of your office? 

A. I would acknowledge receipt 
and record the communication. 

Q. Where did you record it? 
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A. In a book kept for that purpose. 

Q. Just explain it all? 

A. It was a book called the record 
of public school lands of Harris coun- 


y. 

Q. What was the purpose of re- 
cording it in that book? 

A. I donot Know the purpose ex- 
actly. except to comply with the in- 
structions trom the Land Office. The 
book was given me by my predecessor. 

Q. Was it to give notice to the pub- 
lic if the land was on the market for 
sale? 

A. Yes, that was the purpose of it. 

Q. Prior to the reception of that let- 
ter, I will ask you whether or not 
these school lands, or a large portion 
of them, had been on sale, not requir- 
ing settlement or requiring settle- 
ment? 

A. I have received at intervals 
statements where the classification 
was corrected, and some were de- 
tached and could be sold under the 
act of 1887. 

Q. I will ask you what land the let- 
ter which you have just read, which 
stated that all unsold sections of 
school land in Harris county changed 
and not requiring settlement, had ret- 
erence to? 

A. Toall unsold school land in Har- 
ris county. ae 

Q. Do you know what portion of 
the county they were located in? 

A. I don’t know what portion of 
the county they were situated in. 

Q,. I will ask you whether that was 
the first notice you had gotten on the 
point that these sections were on the 
market for sale, not requiring settle- 
ment? 


A. That was the firat letterI got on 
that point. AsI stated before, I re- 
ceived corrected classifications and 
marked detached, and could be sold 
under the act of 1887. That applied to 
specific sections. 

Q. Were there certain sections in 
that county known as isolated and de- 
tached sections and some not isolated 
and detached? 

A. Iam not very familiar with the 
school lands in Harris county. It was 
the duty of one of my clerks to attend 
to it and I never paid much attention 
to it. 

Q. Can you give us from your memo- 
randa what sections prior to the re- 
ception of this letter were placed on 
the market not requiring settlement? 

A. Section 2, certificate 579, Hous- 
ton and Texas Central Railway Com- 
pany. 

Q. I will ask you if sections 16, 18, 
20, 22 and 24, and on consecutively by 
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even numbers up to and including 88, | A. I would not know how to get at 
of the Houston and Texas Cen ral | that. 

railway lands; if they had prior to; Q) ] willask you if, after the recep- 
the reception of that letter been | tion of the letter you just read, you 
placed on the market for sale other | received from the Land Office a report 


than to actual settlers? f the award of certain sections of the 
A.TI find some of them that were. iad Harris county? ‘ 
not. A. Yea, | 


Q. Were any of them put on the 
market prior tothat time? Do ycu Q. Sek you that? 
find any of them on your list? I will: sae 
ask you to begin on the Istday ofj @. Will you please read it? 
October, if you haveit systematized,; (The following statements are read 
go you can do so? to the court.) 


GENERAL LAND OFFICE, 
AUSTIN, TEXAS, January 5, 1893. 
To the County Clerk, Harris County, 
Houston, Texas. 


Dear Sir: This is to notify you that the following described land has been 
sold in county, under act of 1887, and acts amendatory thereof, ap- 
proved April 8, 1889, and April 28,1891. You will please insert name of pur- 
aap date of sale on the classified list of unsold lands furnished you by 
this office. 


Si tartif. | @ . 
Part 2 E Grantee ye z Purchaser Date of Sale 
S16} 8)../S. F. Copeland... 2038, GIO, E. R. MeLean ..|/Dec. 13, 1892 
Segoe gees’ 66, 2H. & T.C. Ry Co. 137| 640, David Boaz.....|Dec. 14, 1892 
A Sareea art BO 2 eye wa Os sates 144) 640).... do........./Dec. 14, 1892 
S144 &N Ely 4) 4)W. Co. R’y Co. .. 165! 480/\Chas. Spalding ./Dec. 16, 1892 
G2) tal aitivece a Ok seks ward TOE) B20) oe 10 inwace a eeres do. 
N Ely| 2)..H.T.& B.Rey Co.)  5-245' 160!.... do.........1.. do. 
ee ee 30) 2H. & T. C. Ry Co. 119; 640 E. R. McLean ..|..do. 
Midaee-aceu ae OS 26 casa el Olas o/b era eras 128° G40).... do......-2-/..d0. 
ee re OS! 2) eccene lO mem aces 138 G40).... dO.........]..d0. 
Cite cL tecas Ol 2 ieee alr ce hades 120° 640;';W. Thompson..|..do. 
seahuncciues DOWD caven COus bo ckaes 129} 640 F. M. Beatty ...|..do. 
ee ere SO) 2) tis oe Ul Oamrea dates 122; 640,F.P.M’ Laughlin|..do. 
Oe eet AO 2 crete O One ewiacare’ 127; 640).... do........./..d0. 
weece reer OO) 2 eiia es Onno aenwes 134) 640).... do..... .../..do. 
ere err 10) 2h 5 ote lOd 4 mai aden 139! 640'Thos. F.Taylor.|..do. 
eeeatey setae Wes epee | ending el Olu atria sd 150, G40).... do.........]..do. 
Seb eee weet 74) 2)...... do... 2.2...) 45-6252!) G40]).... do.........]..d0. 
eer cree BOND seater IO via eee was 142) 6401.... do.........]..do. 
ee reer Doe S|. |H.T.& B. Ry Co.| 5-169) 640'R. C. Shelley... ./Dec. 24, 1892 
ee ee 52; 2H—. & T.C. Ry Co. 130) 640|W. Thompson. .|Dec. 16, 1892 
se lazaeccimsa da Sek DA ol iene win, UO nase aac Ras 149; 6401.... do.........)..d0. 
a Biecatd else Gea NOD ae ig secwsttontiah CUO ses tatu avees 133] 640].... do.........]..d0. 
ee ree G2) 2 ann ae, Oy oat eden 135) 640'S. D. DeCordova). .do. 
Mee eects TO)" S| areaes On edt sexy ies 143) G40).... do.........]..d0. 
eee Se ee BG) 2s vac Ouse Cae 147; G40).... do.........]..d0. 
ee rere 88) 2)...... do.........} 48-6253! G40; ... do.........)..d0. 
Mai gece pat eOl Bled seats GO. 2 sewn eu 114) 640|F. M. Beatty ...|.. do. 
Liewiserees DO) Zhiceuceow Ose t tes 115! G40).... do.........]..do. 
in eae Seuseraress 2S) 2 setae UO ovo ens 118} 6-40].... do.........]..do. 


W. LL. MCGAUGHEY, Commissioner of General Land Office. 


Respondent objects, said objections : lating to this subject matter, and for 
being as follows: ‘‘We find in the re- | that reason respondent objects to it 

tt of sales the name of 8S. F. Cope- | as being irrelevant matter and does 
and for 640 acres sold to BE. R. Mc-| not relate to the matters charged in 
Lean, December 18, 1892. This is a|the articles of impeachment, and of 
report of sale that is not complained | which we have had no notice, and ask 
of in the articles of impeachment re-/ that it be stricken out. The item ob- 
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jected to is section 85. Also, we are 
not charged in the articles of impeach- 
ment with 160 acres sold to Chas. 
ppeuleine nor with 480 acres charged 
to be sold to Chas. Spaulding. nor 
with 320 acres sold to Chas. Spaulding, 
nor with 640 acres sold to E. R. Mc- 
Lean. The testimony is irrelevant, 
immaterial and needlessly encumbers 
the record, and is calculated to pro- 
duce coniusion and injustice. It is 
pone matters we are not charged 
with. 


STATEMENT BY BOARD OF MANAGERS. 


‘““‘We shall offer in evidence the 
sales of other sections about the same 
time to show that the Land Commis- 
sioner recognized amarked distinc- 
tion between isolated and detached 
sections and those not isolated and 
detached, and in order to do that we 
want to show sales by him of sections 
isolated and detached, and marked 
isolated and detached by him. To 
show the fact that he, the respondent, 
recognized and acted upon the marked 
distinction between those isolated and 
detached and those not isolated and 
detached. It is a cirumgtance show- 
ing the intent and purpose with which 
respondent acted. 


Further statement by respondent. 


‘The answer tothe argument of the 
gentlemen is very brief and satisfac- 
tory. What we complained of in our 
demurrers was that the relator had 
not alleged against us any wrongful, 
corrupt, or bad intent, and in the arti- 
cles of impeachment they do not al- 
lege that we sold the land with a bad 
intent or with any intentat all,and not 
having alleged an intent, it,is certain- 
ly in no court allowable to prove an 
intent when it is not al.eged. On the 
contrary, the allegations in article No. 
4 is that the Commissioner erroneously 
sold these lands, not willfully or cor- 
ruptly, nor feloniously, and for that 
reason we think it is very plain that 
you cannot prove an intent or put in 
evidence to make up an intent when 
no intent is alleged, and we think we 
should keep the case clear and try the 
Commissioner to the fullest extent on 
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the testimony which will prove 
the allegations, but not go on 
the outside and _ prove other 
matters. In article 3 it is alleged un- 


lawfully and Knowingly, and that is 
all the allegation there is in that ar- 
ticle. In article 4, which embraces 
the same matter, the allegation is that 
it was made erroneously. The testi- 
mony is not admissable as collateral 
matter in order to prove scienter or 
bad intent. 


STATEMENT BY THE PRESIDENT. 


Under the ruling adopted by the 
court it is the duty of the Chair Sto 
make its rulings, or he may submit it 
to the court when a member is dis- 
satisfied with the ruling of the Chair. 
The Chair is of the opinion that the 
objection is well taken, if the Chair 
understands the proposition. I under- 
stand there are several sections of 
land in the list,some mentioned in 
the articles of impeachment, and 
some ars not. The objection is to 
those not mentioned in the articles. 
The Chair is of the opinion that the 
relator having set out the sales com- 
plained of that the proof should be 
confined to them. 


STATEMENT BY RESPONDENT. 


The respondent admits that he sold 
all the lands alleged against him in 
the articles of impeachment at the 
dates therein named subsequent to 
his re-election, and to the persons 
named in the articles of impeach- 
ment. We don’t deny that we made 
the sales. Wedid make them on the 
dates named and to the persons 
oamed in the articles of impeach- 
ment. That goes to all of the sales 
that are named in the articles of im- 
peachment that were made after his 
re-election. 

Question by relators: What do you 
say to those made in October? 

Answer by respondent: Those were 
prior to his re-election, and have been 
ruled out by the demurrers. 

Vote of the court is called for upon 
the ruling of the chair. 

The ruling of the Chair is sustained. 

Relators offer in evidence the fol- 


the charges against him, and let in all! lowing paper: 
‘* Original Classification Act of 1887.’—Public School Land, Harris County. 


Watered or [A8ricultural, |Number 


mr cf fF 


Grazing re) Price 
Dry or Timbe Acres 
A) vs oer GYAZ: wea es 6,400} $2 00 


REMARKS.—Detached ; can be sold under sec. 22, acts of 1887. 
Examined and approved, as the classification and appraisement of certain 
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nnsold public school land in Harris county, as made in this office December 23, 
1892, under act of 1587, and acts amendatory thereof. 

W. L. MCGAUGHEY, Commissioner. 
Classified by E. M. Phelps. 
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GENERAL LAND OFFICE, AUSTIN, TEXAS. 
1,W. L. McGaughey, Commissioner General Land Office, do hereby certify 
that the above is a true copy of the classification and appraisement of certain 
unsold public school lands, as heretofore described. 


In testimony whereof I hereunto sign my name, and cause to 
[SEAL.] be affixed the impress of the seal of the General Land Office, this 
23d day of December, A.D. 1892. 
W.L. MCGAUGHEY, Commissioner. 


Respondent objects because it is not | relevancy can this have to the issue 
named in the articles of impeachment | here? The issue is whether or not the 
and is immaterial and irrelevant to; Land Commissioner has illegally, 
the articles joined, and is merely a| wrongfully and corruptly put upon 
‘notico of classification. the market and sold certain lands 

Statement by relators: named in this bill of impeachment. 

It is offered for the purpose, which | In order to support that, the relators 
of course we expect to show and con-/| introduce this paper which is an orig- 


nect with other testimony, that the 
Commissioner of the Land Office re- 
cognized this body of lands in Harris 
county as land subject to sale only to 
actual settlers, and that those marked 
in red were detached sections and sub- 
ject to sale to any person. It is of- 
fered as an act of his, a declaration of 
his, showing that he recognized and 
acted upon it, and the sections 
marked in red were subject to sale to 
any person. Respondent claims in his 
answer that all of these iands were 
detached and isolated. Itis offered 
to show that he recognized a dis- 
tinction and acted upon it, and that 
the people of Harris county also 
acted upon it, and we don’t know of 
any stronger way of showing that 
than by his own declarations. This 
Peper is dated December 23, 1892. 
espondent further objects: 
I would state that the instrument 


offered now by the relators is an 
original classification of section 8,| Imboden, 


which is detached and can be sold 
under section 22 of the acts of 1887, 
and is an original classification and 
has no relevancy whatever to the 
lands set out in the articles of im- 
peachment. It is not one of the 
sections which they claim to have been 


sold. It 80, there is nothing to show it. | Browning, 


So tar as it appears to the court 


inal classification of a detached sec- 
tion that has nothing on earth todo 
with the lands here. It has no con- 
nection with the case. and never was 
classified until this time, and is an 
original classification.” 

The objection is sustained by the 
chair. A vote is taken upon the ques- 
tion of sustaining the chair: The rul- 
‘ing of the chair is sustained by a vote 
of 12 ayes and 10 noes, to-wit: 


YEAS—12., 
Agnew, Jester, 
Baldwin, Kearby, 
Crowley, Lawhon, 
Dickson, Simpson, 
Douglass, Smith, 
Hutchison, Woods. 
NAYS—10. 
Boren, Lewis, 
Cranford, McKinney, 
Dean, Steele, 
Greer, Tips, 
Yoakum. 
ABSENT—7. 
Atlee, Presler, 
Bowser, Shelburne, 
oss, Swayne. 
McComb, 


EXCUSED—2. 
Whitaker. 
Relator offers in evidence a classifi- 


this section is yet unsold, and what, cation as follows: 


‘Original Classification Act of 1887.".—Public School Land, Harris County. 
~ - Detached. and can be sold under see. 22, act of 1887. 


Sec.| Blk.| Certificate 


7 4 ee 


Original Grantee 


35|W. C. Ry Co....... 


pe Agricultural, | Number 
» oe ve Grazing of Price 
ee or Timber | Acres 
MEY capeuas (STAD see G0 640! $2 00 


REMARKS.—The certificate by virtue of which this land was located was 
re-located in Clay county, but location is valid for State part by reason of act 
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of 1885, no other location having been placed on said land, or any part thereof, 
prior to passage of said act, or thereafter. 

Examined and approved, as the classification and appraisement of certain 
unsold public school land in Harris county, as made in this office December 29, 
1892, under act of 1887, and acts amendatory thereof. 


Classifieed by E. M. Phelps. 


W.L. MCGAUGHEY, Commissioner. 


GENERAL LAND OFFICE, AUSTIN, TEXAS. 

1, W. L. McGaughey, Commissioner Genera] Land Office, do hereby certify 
that the above is a true copy of the classification and appraisement of certain 
unsold public school land. as heretofore described. 

In testimony whereof I hereunto sign my name and cause to be 


[SEAL. | 


affixed the impress of the seal of the General Land Office this 29th 


day of December, A. D. 1892. 


W. L. MCGAUGHEY, Commissioner. 


Respondent objects to this as to the | the official acts of the Commissioner. 


other. 


It is not embraced in the arti-|They don’t claim that these lands 


cles of impeachment, is immaterial; have been sold or wrongfully classified 


and irrelevant, and is an original 
Classification by the Commissioner. 

Statement by relators: 

In classifying lands, the price must 
not only be placed on the land, but 
the fact whether it is detached and 
isolated or not. We say that this tes- 
timony coming. from the Commis- 
sioner himself will show by the fact 
that he marks it detached and iso- 
luted that he recognized the distinc- 
tion. Itis his own act and on the 
map it is detached and isolated. It 
does show that he drew a distinction 
which we draw now, It is offered to 
show that he knew and recognized a 
distinction. The gist of this offense is 
that he willfulJy and knowingly vio- 
lated the law. 

Q. (by the Chair). Does the paper 
offered in evidence show the land that 
the Commissioner is charged with ille- 
gally selling? 

A. (by relator). No; it is offered to 
show the construction which he 
placed on the act of 1887. 

Q. (by Chair). Have you any testi- 
mony to go to show that he classified 
other sections as non-isolated? 

A. (by relator). Yes. 


Statement by respondent’s counsel: 

The instrument which the relators 
offer they do not deny being a legal, 
fair, straightforward open and shut 
document. There is no question even 
hinted at by the prosecution that 
these sections in that paper named 
were illegally classed as isolated and 
detached sections. They don’t claim 
in the articles of impeachment that 
these sections were illegally classified 
or illegally sold. Relator proposes to 
offer these dncuments for the purpose 
as he says, what? Iv seems to me 
that the question asked by the court 
is material and pertinent. If he has 
testimony on the other question, that 
is the testimony tor him to introduce. 
He might just as well introduce all ot 


at all, and the testimony is irrelevant. 

Statement by the Chair: 

The Chair finds upon examination 
that special demurrers have been sus- 
tained to these articles of impeach- 
ment which allege that the Land 
Commissioner wrongtully sold the 
land as detached. Section three 
charges that the sales were’made ille- 
gally and wrongfully. These docu- 
ments are offered to show that the 
Commissioner knew the distinction 
between isolated and not isolated 
land. The court having found in its 
findings on the demurrers that the 
question of isolated and not isolated 
forms no impeachable matter, and the 
court holds that this objection is well 
taken, and the objection is sustained. 
The Chair holds that the court having 
held the special exceptions good to 
those articles that if the relator proves 
it, itis no offense, as the special de- 
murrers to this part of the articles 
having been sustained. The court 
holds that this testimony is not ad- 
missable, tecause the demurrers have 
been sustained to some of the articles 
of impeachment which allege that he 
sold sections not isolated and de- 
tached, and that if he did soit is not 
impeachable matter. 

Relator states: 


We offer this evidence to show that 
respondent Knew what the law was, 
not that he sold them but that he had 
classified them differently. 

Statement by Chair: 

In section 3 of the articles of im- 
peachment it is charged that the lands 
were illegally and unlawfully sold. 
Now, the proof offered is to show that 
they were unlawfully sold because 
they were not isolated and detatched, 
and that the Commissioner recognized 
the difference between those isolated 
and detached and those not, and that 
he sold those sections contrary to that 
act. Now, the court has_ ruled 
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whether it was unlawful to sell or|the market before and were simply 


not under that article. changed to detached by said list. 
Statement of relator’s counsel: Respectfully, 
We charge that these other sec- W. L. McGAUGHEY, 
tions were unlawfully and illegally Conimissioner. 


sold, and in order to prove that we; Q, 1 will ask you whether or not all 
want to show that he knew how to o¢ the school lands in Harris county 
sell and classify the land, and that he) prior to the reception of this letter 
‘did classify the others, and that he| wore for sale to any purchaser who 
‘Classified them differently from what| might apply, except a corporation? 


he classifies them now. 
Statement by the Chair: Piet oe are not marked detached 


The Chair will state that it was la- 
boring under the impression that the a RL ars eats ee agate 
demurrers to articles 4,5and 6 had) pao y any 
been sustained. Upon examination of | °°.7 "x. pa hoe eae ¢ 
the demurrers, the Chair stands cor- || 4 eee ORY One, Ub -OMry v0 
rected, and in article 4 the action |2°}Ua seuliers. 
Sar eiig Ouida: aed oan | Gel weet these or aule tn estasl cer, 
said article standing, an e demur- 72 
rer was only sustained go far as itre ‘tlers and those not forsale to actual 
lated to the sales made anterior to the iw 
last election. The Chair will change! A. I don’t know that I know the 
neralne and rere the objection. | difference. 

estimony of Witness Winkler, re-| Q. How did the Commissioner dis- 
sumed: tinguish them to you of those for sale 

Q. Mr. Winkler, point out the sec- | to actual settlers and those not for 
classifi - dion ie yeah, Eaeates ae casndeat ore. oulbels to this 
classifications you have. 

(Witness hore points out the sec-| Witness repeating the letter or any 
tions as read out from the documents,; written communications, as they 
classifications introduced in evidence. | speak for themselves.) 

Section 8 is marked in red. Mines ‘ ree we you ee “4 de- 
next points out section 2 on the map. | tached sections. ere detached sec- 
section 2 is colored red on the map.) | tions subject to sale to any person? 

Relator here offers in evidence the| A. Yes 
following document: Q. If they were not detached, who 


only could buy them? 
Austin, Texas, Jan. 26, 1892. |°"” Guiy actual settlers. 
C. F. Winkler, Esq., Houston, Texas: } 


Dear Sir: You will please change Q. State whether or not the actual 


; ; | settlement had to be prior to the pur- 
the certificate number of section 2, Ghase or whether the purchase could 


Texas Trunk Railway Company, Har- | b 

; e made and the party afterwards 
ris county, now on the market as dry! .ortje> State Ge hethior ah not the pur- 
agricultural, 347 3-10 acres, at $2 per) chaser had to settle prior to the pur- 
acre, so as to make said certificate | Giasein order for the Commissioner 
number read 3898 instead of 397, and to award him the land. or whether he 
also mark said tract ‘‘detached’’ on ; 


your list. Be kind enough to attend |CO2d have it awarded to him and 


to this at once and notify us by return | then settle? : 

mail that you have done. 80. The four; 4. He had to settle prior, as I un- 
pieces sent you 2ist instant, which | derstood it, although I have never 
were filed by you on the 22d, are to be; had any direct applications in my 
marked as detached. ‘You will notice Office for purchase. 

section 22, marked on the sheet sent! Relator offers in evidence the fo!- 
you. Three of the pieces had been on lowing paper: 


"Corrected Classification and Appraisement.’’— Public School Land, Harris 
County. 


Pe an <4. Agricultural, Number 
Sec. | Blk. ; Certificate Original Grantee ee or | “Grazing oO Price 
we eae were or Timber Acres 
H 
> ar 597/M. T. & BL. Ry Co...|Dry....... lGraz idan | 640} $2 00 


- ReEMARKS.—Detached: can be sold under sec. 22, act approved April 1, 1887. 
Correction In appraisement is made on county surveyor’'s certificate. 
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Examined and approved, as the classification and appraisement of certain 
unsold common school land in Harris county. as now corrected in this office, 
February 28, 1893. 
W.L. MCGAUGHEY, Commissioner. 
Corrected by E. M. Phelps. 
GENERAL LAND OFFICE. AUSTIN, TEXAS. 

I, W.L. McGaughey, Commissioner General Land Office, do hereby certify 
that the above is a true copy of the corrected classification and appraisement of 
certain unsold common school land, as made in this office. 

In testimony whereof I hereunto sign my name and cause to be- 
[SEAL.] affixed the impress of the seal of the General Land Office this 28th 
day of Februaay. A.D. 1893. 
W.L. MCGAUGHEY, Commissioner. 


Q. What was the first notice youre-| A. I Know where they are located.. 
ceived that these sections in Harris| Q. Have you ever been on them? 
county that had been on sale only to; A. On some of them. 
actual settlers were on sale to any| Q. Which lands have you been on?’ 
person ? A. I presume I have been over all. 

A. Ido not know, sir. of them, as far as that is concerned. 

Q. Was that letter of December 14, | I have been all over the county. 
which you have read here, the first CROSS~EXAMINATION, 


notice you had received? 
A. I could not tell unless I exam-| Q. Have you the classification of all. 
of these lands ? 


ined the correspondence. 
Q. Have you examined the corres-| <A. Yes, I have the record of them. 
pondence? Q. Where is your record ? 
A. No. A. I've not got it with me. 
Respondent objects, because the; Q. Could you state from memory 
question of notice has been eliminated | how they are classified ? 
from the case by striking out article 6,! A. No, I could not. 
and the testimony is irrelevant. Q. Then, what you know about 
Statement by relator’s counsel: these land transactions all come up in 
It is offered as an element in prov-| those papers that have been sent to 
ing that it was contrary to law and | you, as county clerk, to register, and 
for the purposes shown that this was | that is all you know about it, is it not? 
the first notice, and that these lands; A. Yes. 
were sold before they were put upon; Q. Who attended to these matters 
the market, and we expect from the|in regard to these lands, yourself or 
evidence to show that lands were not | your deputy? 
put upon the market until the county; A. My deputy. 
clerk had received the notice and his| Q. In truth and in fact, you Know 
answer returned, and we expect to; nothing about them whatever except 
show thatthese lands were sold be-| what you see on these papers? 
fore they were put upon the market.| A. Yes. 
Statement by respondent’s counsel:! Q. How long had these lands been 
The act itself is contrary to law un- | on the market for sale? Had they not 
less it is in accordance with law, and | been there for sale some eight or ten 
now relator says that he offers it as years? 
an element ofits unlawfulness,andthe! A. I do not know. 
court, in passing on the demurrers to| Q. Don’t you know that they had 
article 6, have excluded it and held! been there for sale for a long time 
that it has no business in here, and; without purchasers? 
notwithstanding the ruling of the; A. Yes, they had been on the mar- 
court in striking it out, yet the gentle- | ket for some time without purchasers. 
men propose to introduce the question | J. W. Davis being sworn, testified as 
nevertheless. It comes directly under | follows: 
oe 6, and now he seeks to get it TESTIMONY OF J. W. DAVIS. 
Statement by the chair: Q. Whatis your name? 
The exception was sustaired to ar-| A.J. W. Davis. 
ticle 6, and the Chair is of the opinion| Q. Where do you reside? 
that the objection is well taken,and| A. In Houston, Texas. 
the objection is sustained. Q. How long have you lived in that 
Q. (to witness): Do you know any- | section of the country? 
thing actually about these lands, or; A. I was born there. 
is all you Know what you see upon; Q. I willask you if you ever had 
the paper? any connection with the Land Office. 
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or land department of the Land Office 
of Texas with reference to the classifi- 
cation of school lands in Harris and 
Liberty counties? 

. Yes. 

Q. What year was that in? 

A. I believe it was in 1887. 
forgotten. 

Q. Who was Commissioner at the 
time? 

A. R. M. Hall. 

Q. State to the court whether or 
not you went upon the lands, and 
whether or not you have been upon 
them and are familiar with the lands 
in those counties? 

A. I classified them according to 
my knowledgeofthecountry. I have 
been in the cattle business in that 
country for a great many years, and I 
know the country without going on 
the land. I had not been on all the 
land. 

Q. What kind ot land is it in Har- 
ris and Liberty counties? 

A. On the east side of the river in 
Liberty couaty it is rather a sandy 
loam and part of itis black land; on 
the west side of the river it 18 black 
land south of the railroad. 

Q. What kind of land is it inthe 
southwestern portion of Harris 
county? — 

A. Black loam land. 


Q. You don’t remember what year 
it was you classified it do you? 
A. No, but I believe it was in 1887.’ 
*Q. I will ask you whether or not 
you were familiar with the lands in 
Liberty county also? 
A. Yes; I reckon [I know every sec- 
tion of land in Liberty county. 


Q. Do you know whether or nut the 
State school lands in those counties 
had been upon the market-—-that is, 
Harris and Liberty counties—ever 
since you classified them? 


A. I know they were put upon the 
market a good many years ago. 


Q. For sale to any person, or to ac- 
tual settlers only? 


A. To any person having the right 
to purchase seven sections. 

Q,.. When was that? 

A. That was possibly in 1881. I 
think that was under the aet of 1879. 

Q. How about since the act of 1887; 
have they been upon the market for 
sale to ony person, and if so, what 
sections have been and what sections 
have not been? 

A. I don’t know particularly about 
that. I have not had occasion to buy 
any until last year. I boughta sec- 
tion of land that was classified as iso- 
lated and detached. 


I have 


COURT JOURNAL. 


19 


Q. Was there any other land ad- 
june it? 

A. No, sir; no other school land. 

Q. What do you mean by isulated 
and detached sections of school land? 

A. I mean isolated and detached 
sections, as I consider it, to be sections 
that do not join any other school lands. 
Sections that did join school land I 
would not call isolated and detached. 

Q. What would you denominate sec- 
tion 2? 

A. I would eall it isolated and de- 
tached. 

Q. How about sections marked in 
blue on the map? 

A. Well, they look to me like they 
join, and I would say they were not 
isolated and detached. 

Q. Were these lands put on the 
market soon after your classification 
of them? 

A. I don’t remember. 

Q. I will ask you to state, in classi- 
ficution of lands that were for sale in 
Harris and Liberty counties, was 
there any difference between those 
sold to actual settlers and those sold 
to any persons except corporations. 

A. The only lands I recognized for 
gale to any body were isolated and 
detached lands, and those not isolated 
and detached were for sale only to 
actual settlers. I bought section 40, 
Texas Central railway certificate, in 
Liberty county. 

Q. That had no other school land 
adjoining it, did it? 

A. No. 


Q. When did you buy that? 

A. I think it was the early part of 
last year, or a little over a year ago. 
I bought it since McGaughey was 
Commissioner. 

Q. Did you buy it as an actual set- 
tler ? 

A. No. 

Q. Did you have correspondence 
about the purchase ? 

A. Yes. 

Q. Have you the correspondence? 
A. No. I gave it to the House and 
Senate eccmmittee, when I was first 
called up here, Senator McComb took 
the correspondence. 

Court adjourned till Tuesday, May 
2,at9a.m. 


SENATE CHAMBER, 
AUSTIN, TEXAS, May 2, 1893, 


The High Court ot Impeachment 
convened pursuant to adjournment. 
_ Lieutenant-Governor Crane presid- 
ing. 

There being no quorum, Senator 
Imboden moved that the Court ot Im- 
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peachment adjourn, subject to call of | correct. 


the Senate. 
Lost by the following vote. 


YEAS—9. 
Agnew, Douglass, 
Baldwin, Imboden, 
Boren, Jester, 
Dean, Tips. 
Dickson, 
NAYS— 10. 

Greer, Shelburne, 
Hutchison, Simpson, 
Kearby, Smith, 
Lawhon, ‘\ oods, 
McKinney, Yoakuni. 

ABSENT—10, 
Atlee, Lewis, 
Bowser, McComb, 
Cranford, Presler, 
Crowley, Steele, 
Goss, Swayne. 

EXCUSED—2., 
Browning, Whitaker. 


Quorum being announced, the court 
proceeded, with J. W. Davis, witness 
tor the State, on the stand. 

Relator offers in evidence map of Lib- 
erty county. 

Respondent objects to the map as it is 
‘uot an authenticated map of Liberty 
or Harris county or any county in which 
the lands are situated. It seems to bea 

-conglomerated map of several counties 


thrown together, in which there is no |. 


-controversy. 

By relator’s counsel: It has the seal 
-and certificate of the Land Office on it. 

By respondent's counsel: It seems to 
‘be a mxied map and has certificate of 
Mr. Bramlette as chief clerk, made April 
12, 1893, and has attached this certifi- 
‘cate: 

“FW. C. Walsh, Commissioner of the 
‘General Land Office. do certify that the 
above map of Chambers county is a true 
and correct copy of the map now in use 
jn my office.” 

1 don’t recognize any Commissioner 
of the General Land Office of that name 
at this time. ‘he court judicially 
knows the heads of the political depart- 
ments of the State. It judicially knows 
the fact that that is not the Commis- 
sioner. 

These certificates appear on these dif- 
ferent maps., It seems to be a kind of 
mixed map. A map of Chambers county, 
a map of Jefferson county, and contains, 

I suppose, a part of Liberty county. I 
can’t see the object of introducing 
this mixed map. I take it for grant- 
ed that the portion, that is of Liberty 
county, is a correct map. 1 don’t know 
that. The certificate of the chief clerk 
here, made April 12. 1893, I presume, is 


I take it for granted and am 
willing to admit that these maps are cor- 
rect maps of those different counties. 
but I cannot see the object of throwing 
these together and bringing in questions 
as to Jefferson and Chambers counties 
about which there is no controversy in 
this case. as it is irrelevant, and we 
object. So far as Liberty county map is 
concerned, we do not object. 

Statement by relator’s counsel: The 
charge is that the Commissioner sold 
schoo] lands in Liberty county. 

Statement by relator: The charge is 
that the Commissioner sold school lands 
in Liberty county. We expect to show 
by that map their connection, and that 
the school] lands charged to have been 
illegally sold in Liberty county were a 
part of a large mass of lands extending 
into Jefferson and Chambers counties. 
making in the aggregate about 130 sec- 
tions of Jand. We think these facts are 
material to inform the court as to the 
situation of the lands alleged to have 
been sold. It matters not whether they 
were attached to landsin Liberty county 
or not, or extended over into other 
counties. 

Respondent states that they withdraw 
their objections. 

Mr. Davis, witness for relator, recall- 
ed. testified : ; 

@. Mr. Davis you stated that you 
were acquainted with those lands, are 
you acquainted with them now? 

A. Well, | am acquainted with them. 
I am acquainted with the geography of 
the country generally. 

@. Are these school lands in Harris 
and Liberty counties in a body settled 
or not? 

A. Some of them are settled a little. 

Q. I mean those that have been recent- 
ly sold; sinee last November. 


A. I havenot been over that section 
of the country lately. On the west side 
of the Trinity river they were not set- 
tled up by the parties who bought the 
land ? 


Q. Have they since been settled up? 


A. They have since been settled up by 
actual settlers. ‘That is being done 
right along now. Iam speaking of the 
jand in controversy here. ‘They are 
disregarding the sale and settling on 
the land. 


Q. Are you acquainted with the mar- 
ket value of land in that neighborhood ? 

A. On the west side of the river I own 
some land. 

Q. What were those lands reasonably 
worth in the market in December and 
January? 

A. Well, I don’t know of any being 
sold particularly. ‘There has been sev- 
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eral tracts of land sold out there but not 
recently. 

q. 1 will ask you to state if there has 
been anything last fall or this winter 
west of the river that caused the lands 
to come into special demand, and if so 
what fact? 


A. Well we havean unusual] demand for 
land there on account of the rice indus- 
try, and the lands are low. flat lands that 
we did not consider valuable at all.except 
now and, then a ridge; and the low 
lands have become more valuable on 
account of the invention of a ditching 
machine that has rendered it practicable 
to ditch these lands at a small cost so 
that they have become valuable. ‘Phey 
The reason they were not 
valuable before was because there was 
no way of ditching them without too 
great expense. 

Q. Whatare the value ot those lands 
west of the river? 

A. Those lands in the neighbor- 
hood of my ranch I would consider 
worth $8 or $10 an acre. They are 
black loam lands and will make a bale 
of cotton to the acre. We made a bale 
of cotton to the acre last year. 

Q. At the time they were sold were 
they bought by actuai settlers? — 

A. Two sections of land that was 
the subject of the recent correspond- 
ence between the Commissioner and 
myself was sold to a man by the name 
of Wilgpus, who lives in Houston, and 
was not an actual settler. 

Q. At the time these lands were 
sold did you Know whether any par- 
ties were moving on the Jands for the 
purpose of settlement in order to buy? 

A. Yes. 

Q. Who were they? 

A. Mr. Thompson and Mr. Mar- 
shall. They wanted to purchase sec- 
tions 22 and 24. I had pointed out 22 
and 24 to the two young gentlemen, 
one from Kentucky and the other 
from North Carolina. One was hamed 
W.G. Thompson and the other was 
R. W. Marshall. 

Q. Are they here? 

A. Yes. I suggested to them that 
they should take these lands up and 
improve them and they would be 
valuable. They went to the county 
clerk of Liberty county, Captain Cam- 
eron, and made an application for 
those lands. The county clerk, how- 
ever, told them that he could not re- 
ceive their applications until they 
could make an affidavit that they were 
actual settlers on those lands. They 
went to work to hauling the lumber 
out on the lands. They got a part of 
the lumber hauled out and the saw- 
mill got burned up. In the meantime 
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they were notified that the lands had 
been sold. This letter I have in my 
hands, is a notification that I got. 


(Witness here reads letter to the 
court, which is as follows): 


AUSTIN, TEXAS, February 15, 1893. 
J. W. Davis, Esq., Houston, Texas: 


DEAR Sir: In reply to yours of the 
7th instant, I can only state that your 
lease No. 4162, for 3010 acres of land in 
Liberty county, was forfeited for fail- 
ure to pay annual rental, and since 
the forteiture the lands have been 
placed on the market under section 
22, act of 1887, not requiring settle- 
ment, and sold. This department 
was not advised, by application or 
otherwise, that actual setilers wanted 
to buy the lands as actual settlers, 
and when they do the law requires 
them to file the application, swearing 
they have already settled on the land 
fora home. The lease has been le- 
gally forfeited and the land sold, and 
nothiog further can be done. 

Respectfully, 

W. L. MCGAUGHEY, 
Commissioner. 


Q. Can you point out those sections 
on this map? 

A. Yes, these are the two sections, 
22 and 24, Gulf, Colorado and Santa 
Fe certificate. 

Q. Is section 38 settled; is anybody 
on that? 

A. That has been filed on by 8 man 
by the name of Humphreys. Noone 
is living on it that I know of. It was 
sold at the time these two young gen- 
tlemen filed on theirs. Section 40 is 
the isolated section that I bought. 
Three sections were sold to Frank 
Humphreys and he has been living on 
ita year. Sections 22 and 24 adjoin, 
and they were the two sections that 
these two young gentlemen made ap- 
plication for purchase of. 

Q. Do you know whether their ap- 
plications were forwarded to the Land 
Office or not? 

_A. No, I don’t know that fact. It 
was recently forwarded to the Land 
Office again. 

Q. Who bought those two sections, 
Nos. 22 and 24? 

A. A man by the name of Wilgus. 
I think he lives in Houston. 

Q. What is his business? 

A. I don’t know. I understand he 
ig a speculator in lands, but that is 
only hearsay. 

Q. Were these sections, 22 and 24, 
settled on when Wilgus bought them? 

A. No. There are houses being con- 
structed on them now. 
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Q. When were you out there last? 

A. I was out there three or four 
weeks ago. 

Q. Did the parties that settled on 
the land buy it from Wilgus? 

A. No, they settled on them as 
school lands, claiming the lands as 
having made application for them 
as actual settlers. 

Q. Who are those parties? 

A. Thompson and Marshall. They 
disregarded the aale of the Commis- 
sioner entirely, as many Others have 
done in that section of the country. 


CROS8-EXAMINATION. 


Q. Mr. Davis, what block of land 
is sections 22 and 24 in; are they in 
any railroad block? 

A. That land was settled by virtue 
of certificates issued to the Gulf, Colo- 
rado and Santa Fe railroad. 

Statement by respondent’s counsel: 
Respondent asks that this entire testi- 
mony in regard to sections 22 and 24 
be stricken out, for the reason that in 
the articles of impeachment there is 
nothing in regard to the sale of lands 
in the Gulf, Colorado and Santa Fe 
block. 

The question we are called upon to 
meet is in regard to the lands in the 
Houston and Texas Central and Texas 
and New Orleans blocks. These lands 
are in the southeastern part of the 
county. 


mony about, which lies in the south- 
western yar of the county and is not 
embraced in the Houston and Texas 
Central and Texas and New Orleans 
blocks of surveys, but in the Gulf, 
Colorado and Santa Fe block,in a 
different part of the county. This 
testimony is irrelevant and should be 
excluded. That was the rule adopted 
by the court on yesterday. 


Statement by relator’s counsel: We 
know these two sections are not men- 
tioned in the indictment, but this is 
part of the same transaction. It oc- 
curs within the same scope of time as 
that meationed in the indictment, and 
we think it material for the purpose of 
throwing light on other transactions, 
and we offer it for the purpose of giv- 
ing the court the benefit of the deal- 
ings in these school lands go the court 
will have all the light possible. It is 
material for that purpose. It is to 
show also the demand for the lands 
and location and situation of them. 

Reply by respondent’s counsel: It 
was our fault, perhaps, that we did 
not object to this testimony when it 
was sought to be drawn out, but, ap- 
prehending that the managers of the 
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House would move in this matter in 
accordance with the ruling of the 
Chair, we were not as vigilant in 
watchiny for infractions of the rule as 
we weuld have been and as we will be 
hereafter. This testimony comes di- 
rectly under the rule laid down by the 
Chair on last evening, from which an 
appeal was taken to the court and the 
ruling of the courc was sustained. It 
is @ matter not embraced in the arti- 
cles of impeachment. It is a matter 
to answer which the respondent has 
not been cailed here. While we are 
willing to throw all the light that is 
possible into the minds of this court, 
yet we desire it shall be legal light, 
legitimate light, light recoguized by 
the law, and light that the court ought 
to receive, light that will help the 
court to come toa proper conclusion; 
and oot false lights that will lead the 
court to false and improper conclu- 
sions. We think this testimony 
should not have been tendered, but as 
it has been tendered and let in, we 
think under the ruling of the court it 
ought to be ruled out. 


Statement by relator’s counsel: We 
are willing for them to be as 
vigilant in the future as they 
desire. Weare not particular about 
the vigilance. We do not want to be 
placed in the light of putting in evi- 
dence that should not be brought in. 
These sales and transactions have 
been since the re-election and during 
the present term of the Commissioner. 

Statement by respondent’s counsel: 
We would be very glad if the ruling 
of the Chair would be observed. The 
President laid down the rule with ref- 
erence to this subject matter in and 
about the three certificates or reports 
of sale that were first offered in evi- 
dence by the gentlemen on the other 
side. There was one sale to Spauld- 
ing and two or three sales to EK. R. 
McLean, that were not mentioned in 
the articles of impeachment. Our ob- 
jection was based upon the fact that 
these sales were not embraced in the 
articles of impeachment, and was not 
legitimate matter to be brought before 
the court. The court ruled the Cope- 
land and McLean sales out, notwith- 
standing they were made at the same 
time. 

Sume member of the court desired a 
vote upon it, and the ruling of the 
Chair was sustained by a vote of 12 to 
10, and thereafter we looked upon it 
that the rule thus laid down would be 
the rule of the court. We think it is 
a clear infraction of the rule as laid 
down by the President to bring this 
testimony in. Of course the court has 
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the right to change its opinion, but 
until the court does change its opinion 
we claim that the rule as laid down 
by the President must be observed. 

Statemert by the Chair: This in- 
quiry has proceeded to sections not 
embraced in the articles of impeach- 
ment, aod the Chair is of the opinion 
that yesterday’s ruling is correct, and 
that sales not mentioned should not 
‘be gone into. 


Statement by a member of the 
‘court: Believing that this testimony 
should be heard, and for the purpose 
-of giving the construction of the Com- 
missioner upon this law, I request a 
vote by the court on the motion made 
by respondent’s counsel to exclude 
this testimony relating tocertain sales 
made by the Land Commissioner and 
not embraced by the articles of im- 
peachment. 


Vote was taken upon the question 


with the following result: 
YEAS—11. 
Agnew, © Lawhon, 
Baldwin, Sh-lburne, 
‘Crowley, Simpson, 
Hutchison, Smith, 
.J ester, Woods. 
Kearby, 
NAYS—12, 

Boren, Imboden, 
‘Cranford, McComb, 
Dean, McKinney, 
Dickson, Steele, 
Douglass, Tips, 
‘Greer, Yoakum. 

ABSENT—6. 
A tlee, Lewis, 
Bowser, Presler, 
‘Goss, Swayne. 

EXCUSED—2. 
Browning, Whitaker. 


Respondent’s counsel asks, if the 
court please, to have the official map 
-of Liberty and Harris counties—in the 
Land Office—which can only be 
brought away from the Land Office 
‘by an order of the court, that the 
court grant them an order for these 
-Official maps to be brought into court. 
We ask for an order that they be 
brought over here, and also the sketch 
map of Liberty county. 

Said request is granted. 

Q. (By relator): Mr. Davis, these 
lands that were not isolated and de- 
tached,in Harris and Liberty coun- 
ties, had parties been buying these 
lands who were not actual settlers in 
December and January last, or had 
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A. They had been on the market 
only to actual settlers. 

Q. What do you mean by isolated 
and detached lands? 

A. I explained that yesterday even- 


ing. 

0. I willasak youif it was Known, 
so faras you were able to ascertain, 
and if you Knew down there, that 
these lands could be bought except by 
actual settlers before they were sold? 

A. No. 

Q. When was it ascertained down 
there that these lands could be pur- 
chased by other than actual settlers. 

A. Well, it was not ascertained by 
me until after they were all sold. 


CROSS-EXAMINATION. 


Q. I understand you to say that you 
had sections 22 and 24 in your past- 
ure? 


A. Yes. 

Q. You had had them leased, had 
you? 

A. Yes. 

Q. What time did your lease begin 
and what time did it end? 


A. I had a lease for five years. I 
don’t remember when it begins or 
ends. My first letter from the Com- 
missioner, which is here, I think will 
show. I only made one payment. I 
made a lease for five years; I paid for 
one year. 


Q. Your lease had run out some six 
months before the sale was made, had 
it not? 


A. Yes. The payment was due for 
a long time, and when the payment 
was not made the lease was forfeited. 


Q. Your lease has been forfeited 
since April 1, 1892, has it not? 

A. Yes. 

Q. Your lease had heen forfeited for 
over a year, had it not? 

A. Yes. 

Q. You had noclaim on the land, 
had you? 

A. I did not know but that I might 
have a claim and I got Mr. McLeaa to 
see if Thad. The Commissioner de- 
cided that [ had no claim on it. 

Q. These two sections you say were 
in your pasture. 

A. Yes. 

Q,. I will ask you if these two young 
men made any written application for 
these lands to the clerk of Liberty 
county? 

A. You would haye to prove that 
by them, They advised me that they 
had made application. 

Q. You don’t know of your own 


they been on the market to actual | knowledge that they made applica- 


:settlers only? 


tion, do you? 
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A. Only from what they told me. 
The county clerk told me that one of 
them had made application for it. 

Q. Which one? 

A. I don’t remember. 

Q. Who is the county clerk of Lib- 
erty county? 

A. Captain 3. F. Cameron. He told 
me one had made application. He 
told me they would have to make set- 
tlement on this Jand and make an 
affidavit that they were actual settlers 
on the land before he could receive the 
application. 

6. Had they settled on the land? 

A. They had not made the settle- 
ment. 

Q. When was that? 

A. I think that was last June or 
July. 

Q. You say these two young men 
went there and made a verbal appli- 
cation for this land, and you say they 
had not settled on the land, 

A. Cameron said they would have 
to build on the land and be actual set- 
tlers before he could receive the ap- 
plication. 

Q. Had they built on it when they 
made their application? 


. No. 

Q. Had they cultivated any part 
of it? 

A. No. 

Q. Then they had done nothing to- 
wurd building on the land at that 
time? 

A. No. 

Q,. In speaking of the value of these 
two sections and the character of the 
land, I will ask you if you were not 
an agent of the land office at one time 
for classifying and valuing this land? 

A. Yes. 

Q. Who appointed you? 

A. R. M. Hall. 

Q. Did you act as ‘such under his 
authority? 

A. Yes. 


Q. Did you make an official classifi- 
cation of these londs? 

A. I think I did. 

Q. Will you piease examine this 
paper and seeif it isa correct classifi- 
cation as you made it? 

A. Yes. 

Q. You see sections 22 and 24, Gulf, 
Colorado and Santa Fe, there, do you 
not? 

A. Yes. 

Q. Please read that classification? 

A. Grass is ordinarily good; no tim- 
ber, no water. Soil is not rich but 
could be cultivated with considerable 
drainage with good rains. 

Q. What price did you place on the 
lands? 
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A. I placed the lowest minimum 
price I could put on it. 

Q. What was that? 

A. Two dollars per acre. 

Q. Have you changed that classifi- 
cation? 

A. IT have never been called on to- 
answer that classification. 

Q. What time did you make that 
classification? 

A. I think it was in 1887; I was. 
well acquainted with these lands. 

Q. You say you Knew the land both 
in Liberty and Harris counties? 

A. Well, I have been over the 
country and am familiar with it. 


Q. This is a correct description of 
the land, is it? 

A. It is not a description of the land 
now, however. There have been some . 
changes since thea. 

Q. In regard to these other lands,. 
there has been no changes in regard 
to the soil, has there? 

A. Well, there has been a cansider- 
able change in our ideas of the soil in. 
that country. 

Q. There has been no change in the - 
actual soil itself, has there? 

A. I don’t know, except thst when 
you drain Jund, you get out the sour: 
from the land. 

Q. Do you change the soil itself? 

A. Oaly as all drains will change 
soil. 

Q. In regard to these lands of the. 
Texas and New Orleans block, in this 
county, these two sections you say are - 
on the west side of the Trinity river, 
that is sections 22 and 24? 

A. Yes. 

Q. I will ask you if sections 32, 34, 
86 and 30,in the Texas and New Or- 
leans block are correctly classified ? 
Read your classification. 

A. When these classifications were 
made [ had the assistance of the sur- 
veyor of each county with me to help. 
me classify these lands, and this is 
my knowledge of the country togeth- 
er with theirs. I believe thesurveyor 
at that tine was Major Dodd possi- 
bly it may have been Mr. Minter; 
but in each county I employed the as- 
sistance of the county surveyor. These. 
lands in all that scope of country were 
classified in a short time by my 
knowledge of the country with the. 
assistance of the surveyors. 

Q, Read the classification of 32, 

A. This is a section of the country 
near Jim White’s pasture. Soil black 
and sticky, suitable tor grazing only;. 
no grass. water at twenty feet. Wa- 
ter at twenty feet means if you diga 
he you will get water at twenty 

eet. 
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Q. What value did yuu place on it? 

A. I suppose $2. 

Q. The next one that is marked, 
what is that? 

A. It is the same. 
same in that survey. 

Q. Turning to those made under the 
Houston and Texas Central survey, in 
the same county, start at section 4 to 
section 20 inclusive, even numbers, 
are they not all classed alike? At 
what pice did you fix them? 

wo dollars. 

Q I will ask you in fixing that price 
if you made any other report to the 
Commissioner of the Land Office in re- 
gard to this value. 


A. I fixed it at &2 per acre because 
that was the minimum price at wnich 
I could have fixed it, but I don’t know 
that it is all recorded in the Land 
Office, but I either ¥ rote or placed on 
my report that I considered those 
lands too high and way beyond their 
value, and that they were not worth 
$2 an ‘acre, and I believe I reported 
them worth 50 cents per acre on an 
aati 


They are all the 


as that your valuation? 

rv At that time, yes. That em- 
braced the entire section of country 
from the Sabine to the Brazos river. 
I only placed the valuation at $2 per 
acre, because that was the minimum, 
and I reported that it was not worth 
over 50 cents per acre. They were a 
few sections that were watered sec- 
tions and I put their value at $3. I 
believe that was the miaimum on the 
watered lands. 

Q. What was the date of that re- 
port? 

A. This report was dated August 
24, 1887. 

Q. How long did you continue in 
your work as classifier? 

A. It must have been four or five 
months; I don’t know how long; I 
dont know exactly how long. 

Q. In speaking of these two sec- 
tions that the young men wanted, 
and you advised them to enter, I will 
ask you if you made any communica- 
tion yourself to the General Land 
Officr in regard toit until after these 
sales were made? 

A. No. 

Q. Mr. Davis, is that a correct map 
of the surveys in Liberty coun ty? 

A. I am not familiar enough with 
those surveys to tell you; it looks like 
the map is ull right. 

Q. Mr. Davis, you speak about a 
ditching machine that has increased 
the value of lands? 

A. Yes. 

Q. How long has that machine been 


in general use there, so as to give an 
enhancement in the value of the land? 

A. The firat work I have seen of 
this ditching machine was just about 
& year ago. 

Q. Was the working of it generally 
Kuown at that time? 

A. No. It was invented by aman by 
the nameof Stacy. He came down and 
bought a marsh that was hardly fit to 
live on'with water on it. It was a black 
land marsh. He ditched it and made 
the prettiest little farm you ever saw. 
Before that time it was a perfect 
marsh. He raised a fine crop of rice 
on it last year. The machine cuts a 
ditch three feet wide at the top and 
twenty inches wide at the bottom. It 
makes a levee on one side, and it is 
practicable to cut a mile of ditch with 
that machine for less than three dol- 
Jars. 

Q. You say that has been in general 
use only a very short time? 

A. It is not in general use yet. He 
can’t supply the demand. He is manu- 
facturing them in Iowa now. 

Q. How long have they been on 
general sale here? 

A. They are not veuon general sale 
here. The demand can not be sup- 
plied. 

Q. Did you communicate that fact 
to the General Land Office, or do 
you Know of any one else that did by 
reason of that tact? 

A. No. 

Q. You know of no notice that the 
Land Commissioner had of that fact? 

A. No. 

Q. This classification that was 
made was made for the official use 
of ee Land Office, was it? 


. Yes 

Q. The ‘Land Office generally went 
by the classifications made, did they 
not? 

A. Yes. I was employed by the 
Land Office to make the classifica- 
tions for that purpose. 

Q. You spoke yesterday about some 
classifications made of some lands put 
on the market in 1881 under the seven 
section law. do you Know what they 
were put on then al? 

A. Yes; $1 per acre. 

Q. When was that? 

A. I think it was in 188]. 


Q. These lands were held on the 
market : number of years at $1 an 
acre under the seven section act, were 
they not? 

A. Yes, I think so. 

Q. They were not sold were they? 
A. A great many of them were sold; 
they were forfeited back to the State. 

Q. Do you remember how maay 
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were sold, under that law, that went 
back to the State? 

A.I don’t know how many, but 
there were a great many though. 

Q. Of those lands, Mr. Davis, how 
many of them were taken up by ac- 
tual settlers and homes made upon 
them, what proportion? 

A. I don’t know of a single section. 


RE*DIRECT EXAMINATION. 


Q. State whether or not it was a no- 
torious fact down there, publicly dis- 
cussed, and also in the press, as to the 
increase in the value and also the in- 
creased demand for these lands along 
in last December and January? 

A. You know the development of 
this rice industry and the pear indus- 
try, the fruit and vegetable and 
strawberry industry near Elgin and 
Hitchcock, has made all of us think 
we had an Elgin and Hitchcock and 
our lands have gone up coasiderably 
in the last year. 

Q. Was that a fact universally 
kpown in that section of country? 

A. Yes. 

Q. It was a matter eusily ascer- 
tained by ordinary inquiry, was it 
not? 

A. Yes. 


TESTIMONY OF CAPTAIN 


ERON. 


Captain B. F. Cameron, witness for 
relator, having been duly sworn testi- 
fied as follows: 

Q. You are county clerk of Liberty 
county, are you? 

A. Iam. 

Q. How long have you been county 
clerk? 

A. Nineteen years. 
trict clerk. 

Q. State whether or not you are fa- 
miliar with school lands situated in 
that county, their general location and 
the character of the land? 

A. Yes, I am. 


Q. How long have the public free 
school Jands in Liberty county been 
upon the market to others than actu- 
al settlers? 

A. Since January the 23d, 1893. 


Q. How did you learn they were 
upon the market upon that date? 

A. By letter from the Commissioner 
of the General Land Office. 

Q. What has been the practice of 
the Commissioner with respect to no- 
tification of school land matters in 
your county? 

A. I have had no communication 
from the present Commissioner. 

Q. What do you do when a party 


B. F. CAM: 


Iam also dis- 
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desires to purchase school lands in 
your ue: 

A. My duty is to receive applica- 
tions for purchase when made. 

Q. What with respect to notifica- 
tions from the Land Office of the re- 
ceipt by them ot applications to pur- 
chase, and also as to what lands and 
prices they are placed on the market 
at? 

A. They notify me when they are 
sold, and I note it on the classification 
book. 

Q. Do they notify you when sold, 
or that they are on the market before 
sold? » 

A. I don’t know. 

Q. Did you receive a notification 
from the office about the 23rd of Jan- 
uary, 1893, that certain lands were put 
on the market to others than actual 
settlers? 

A. I did. 

Q. Was that the first notification of 
that fact you had received? 

A. That was the only one. 

q. Up to that time towhom were 
those lands reserved for sale? 

A. Only to actual settlers where 
they were attached. 

Q,. In this list of school land sent 
you on the 23d of January, were the 
lands attached? : 

A. It says all lands; it is a general 
order. 

Q. You say you were familiar with 
the location and surroundings of the 
school lands in your county; were 
there at that time any lands in your 
areal ta were attached? 

A, Yes. 

Q. In the largest body, about how 
many sections? 

A. I don’t know; it is in the south- 
eastern part of the county. 

Q. Are those the sections that join 
Jefferson ana Chambers counties? 

A. Yes. 

Q. The mass of sections extend into 
that county, do they not? 

A. I cau only teil from the map. 

Q. How did you get the notice from 
the Land Office? 

A. By mail. 

Q. Have you the notice with you? 

A. Yes. 

Q. Let us see it, please. 

(Witness here produces letter.) 

Relator offers letter in evidence and 
same is read to the court. 

Said letter is as follows: 


AUSTIN TEXAS, Jan. 21, 18938. 
B. F. Cameron, Esq., County Clerk, Liberty, 
Texas: 
Dear Sir: This is to notify you that 
all the lands in Liberty county were 
yesterday placed on the market under 
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section 22, act of 1887, which does not 
require settlement and occupancy to 
purchase, Please acknowledge re- 
-ceipt of this notive. 
Respecttully, 
W. L. McGAUGHEY, 
Commissioner. 


Q. What did you do with that no- 
tice with respect tu recording it? 

A. I don’t think I recorded it. 

Q. Isit not your duty to record no- 
tifications o: that character? 

A. I don’t think it is under the law. 
I don’t see any law for recording it. I 
just filed it. 

Q. Was it subject to public inspec- 
tion? 

A. I kept it there for public inspec- 
tion. 

Q. Up to the receipt of that notice, 
did you Know that these lands were 
offered for sale to any others than ac- 
tual settlers on them? 

A. No. 

Q. Was it Known in your county 
that they were offered for sale, or were 
to be offered for sale to others than 
actual settlers? 


A. No. 

Q. Would there have been uw de- 
mand for those lands in your county 
if it had been Known that they would 
have been sold to others than actual 
‘settlers? 

A. I expect so. 

Q,. Was there a demand after the 
notice was Known? 

_ _A. There was some demand after 
the notice was known. 

Q. What did you do when you re- 
eeived the letter? 

A. I acknowledged receipt of the 
notice by mail. 

Q. Did any person appear there 
after the receipt of the notice or about 
the time it was received? - 

A. I think I got it on Sunday. A 
gentleman appeared on Monday morn- 
ing about the time I filed it. He in- 
troduced himself to me as Mr. Frie- 
denhaus of Austin. 

Q. Have you seen him since? 

A. I have seen him since I have 
been here. 

Q. Do you know what his busi- 
ness is? 

A. I have heard that he is a land 
man. 

Q. For what purpose did he come 
to your office that morning? 

A. He said he wanied a certified 
copy of that order. He told me he 
wanted me to file it at once, and give 
him a certified copy of it. I did so. 

Q. What did he say ne wanted 
with it? 

A. 1 don’t remember. 
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Q. Did he tell you he had bought 
any of the lands? 
A. I don’t think he did. 
Q.. Did you see him thereafter that? 
A. I did not see him any more after 
I gave him the copy. 
Q. What did he say to you? 
A. He did not say much. He did 
not talk a great deal. 
Q. Did he tell you anything about 
| those lands out there? 
A. He Knew they: were on the 
market. 

Q. Did he tell you anything abouta 
number of persons having gone into a 
combination or company to buy them? 

A. No; I don’t remember if I asked 
him if there was any unsold. I told 
him if there was any left we wanted 
some, and I said ‘‘I believe I will hold 
the notice until the boys at home get 
some.”’ 

Q. Did you telegraph some applica- 
tions? 

A. No; some of my friends did—I 
have been told they did. 

_Q. Give us the names of those par- 


ties. 

A. I think Neilan and Raborn. 

Respondent objects to matters of 
hearsay being introduced. 

Relator insists that the testimony 
is legitimate. 

Question is withdrawn. 

Q. State whether or not you came 
to Austin at any time right after that? 

A. I did. 

Q. How long after? 

A. Icame here on the morning of 
the 25th. 

Q. When did you leave home? 

A. Ileft the morning of the 24th, 
and stopped all day in Houston. 

What was your purpose in com- 

ing to Austin? : 


A. I came here to buy some of thos 
lands. I had four sections leased and 
wanted to buy them if I could. [I 
bought four sections that I had leased 
and forfeited the lease. I thought as 
they were for sale I would save my 
lease money and buy the lands. 

Q. Did you have instructions from 
any other party to make applications 
for them? 

A. Yes. 

Q. How many? 

A. Only one, I think. 

Q. For how many sections? 

A. All he could get. 

Q. Was hea citizen of the county 
down there? 

A. Yes. 

Q. Did you succeed in getting the 
sections for him? 

A. No. 

Q. How did you fail? 


a a re 
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A. They told me there was only two 
sections left, and they were in the 
northern part of the county, and I 
didn’t think he wanted them. All 
but two sections had been sold when 
I got here. 

Q. Since that date have others been 
put on the market? 

A. I did not examine; that is what 
he told me. 

Q. Yours were held 
lease, were they? 

A. Yes; I had the opportunity of 
buying them on account of my lease. 

Q. What did you do with your lease? 

A. I cancelled my lease. 

Q Did Friedenhaus know that you 
had gotten this notice when he came 
to your office? 

A. He told me I had it. 


Q. Did he tell you how he fuund out 
you had it? 

A. I did not ask him. He Knew I 
had it. That was the day after I re- 
ceived it. I got it on Sunday, but 
could not file it on Sunday. 


Statement by respondent’s counsel: 

I suppose we might as well have an 
understanding now as to what the 
judgment of this court is with refer- 
ence to the character of testimony 
which is now being sought, as at a 
later day, as it will constantly come 
up. The articles charge collusion be- 
tween the Land Commissioner, Boaz 
and Friedenhaus. I[f we understand 
it, the law of evidence is, on that sub- 
qe08 that after the conspiracy or col- 
usion, as the gentlemen term it in 
their articles of impeachment,—after 
that condi.ion has been established, 
then the declarations of either or any 
of the participants in that con- 
spiracy or collusion made in the exe- 
cution of the common design, would 
be admissable in evidence, but before 
any declaration of the conspirators can 
be legitimately admitted in evidence 
other than the party on trial, the con- 
spiracy must first be established. 
That is to say, prima facie established, 
roperly established, and until that 
s established the declarations of any 
of the co-conspirators, as alleged, 
would be nothing more in the law 
than hearsay. As much so as the de- 
clarations of any person who was not 
charged to have belonged to the con- 
spiracy. I will state for the informa- 
tion of the court that up to this time 
there has been no testimony admitted 
of one character or another, that shows 
or tends to show that there was any 
conspiracy betweea tde Commissioner, 
HKoaz and Friedenhaus, or between 
the Commissioner and any one else, 
aud for that reason, until the collu- 


for sale by your 


COURT JOURNAL. 


May 2, 1893- 


sion or conspiracy is established 
this testimony is not admis- 
sible, and is illegitimate and has, 
and can not but help have, upon 
the minds of the court, some 
influence and effect, and if perchance, 
may be, so they will not establish an 

conspiracy or any collusion,and if 
they fail to thus establish the collu- 


sion as alleged in the articles of im- 
pecomen then this court will have. 

een burthened with all this illegiti- 
mate testimony. This testimony, in 
its effect, the collusion or conspiracy 
having been alleged, the declarations. 
of those who are alleged to have been 
concerned in the conspiracy will mili- 
tate against this defendant, when in 
truth and in law it ought not to have 
been admitted. If the testimony 
is damaging of itself to the 
party who makes the declarations it. 
makes scars on the minds of the 
court that no withdrawing can ever 
remove, and for that reason respon- 
dent objecis to this testimony until in 
due time and in due order it can be 
admitted. First, when the collusion 
or conspiracy has been established, 
and secondly, the declarations of the 
parties to the conspiracy have been 
established. As this question will 
come up again, and as they have just. 
endeavored to bring out declarations 
of Friedenhaus, we desire a ruling 
now. 


Article 15 is as follws: 

Art. 15. That W. L. McGaughey, 
Commissioner of the General Land 
Office of the State of Texas, unmindful 
of the high duties of his uffice, and in 
violation of his oath of office, in the 
county of Travis, State of Texas, did, 
on the 9th day of January, 1893, unlaw- 
fully and corruptly collude with Da- 
vid Boaz, E. Friedenhause and others 
for the unlawful purpose of enablin 
and permitting said persons aforesaid 
to purchase the said sections of public 
free school lands in Librety county, 
described in the foregoing articles in 
this exhibit, to which reference for de- 
scription is here made, in violation of 
the spirit and the intent of the law, at 
greatly less than their value, aad to 
give them unfair advantage over the 
citizens of the State, and especially 
over the citizens residing in the vi- 
cinity of said lands, and d:d then and 
there in furtherance of said unlawful 
purpose aforesaid, price said lands to 
said persons as detached and isolated 
from other public lands,when in truth 
and in fact the same were not so de-- 
tached and isolated, as said W. L. Mc- 
Gaughey then and there well Knew, 
and did then and there without first 
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giving the notice to the county clerk 
of Liberty county, as required by law, 
price said lands at the price of $2 per 
acre, and did then and there offer the 
same for sale to said persons aforesaid, 
and did then and there immediately 
sell the same to said persons aforesaid 
at said price, when in truth and ip 
fact same were worth the sum of #5 per 
acre per section, aud when in truth 
and in fact other parties, and espe- 
cially persons residing in the vicinity 
of said lands who desired an oppor- 
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A. At7:15in the morning and 11 at 
night. 
Q. Is 

A. Yes. 

Q. Ia the arrival of strangers gen- 
era.ly noted by the people there? 

A. I don’t know. 

Q. Are they more likely to attract 
attention than in a larger place? 

A. Yes. 

Q. When did you first know of his 
being there? 

A. I first knew of his being there 


Liberty a small place? 


tunity to purchase the same when the' when he came into my office that 


same should be offered for sale, were 
deprived of any opportunity to appl 
for the purchase thereof, as said W. 
L. McGaughey then and there well 
knew. 

The point we make is that the ar- 
ticles charge a collusion or conspiracy, 
and that before the declarations of 
Friedenhaus can be admitted, tnat 
the collusion as charged here must be 
established prima facie, and after 
they have been estabiished prima 
facie, then all the declarations of 
those charged to be in the conspiracy, 
made in pursuit of the common de- 


' morning. 
| Q. Did he tell you when he had ar- 
rived? 

A. I don’t think he told me when 
;hecame. I don’t think he told me 
when he left Austin. 

Q. How tar is Liberty from Austin? 

A. About 200 miles. 

Q. Did the people of your county 
have any opportunity to buy these 
lands under the arrangement under 
which others than actual settlers 
could purchase? 

A. No. 

Q. Your oftice was the proper office 


sign, would be admissable, but ad-| to receive notice of that fact for your 


missable in no sense until the con- 
spiracy has been established. 


Statement by relator’s counsel: 


Theoretically, the respondent’s coun- | 


citizens? 
A. Yes. But I think any officer can 
take an affidavit. 
Q. Did they know that they could 


sel is correct. Wego further and s8y|make application other than actual 
that the declarations of a party | settlers before that notice came? 


charged as a conspirator showing the 


conspiracy, would not be admissable, | 


A. I think not. 
Q. Are you agent for the railway 


but a conspiracy or coliusion may be’ alternate sections down there? 


established by circumstantial 
You can not prove conspiracy by the 
declarations of one of the conspira- 
tors. You could not introduce in evi- 
dence statements of ove conspirator 
as proof of the conspiracy, but here 
are acts and words which become ver: 
bal acts. Here is the conduct of one 
of the parties doing things in 


evi- | 
dence as well as by positive evidence. : 


| 


A. Iam. 

Q. At what price are they held? 

A. From avout $2.75 to $5 per acre. 

Q. That, as I understand you, is 
where there is a school section, that 
the next section is a railroad section. 

A. Yes;I represent the T.& N.O.and 
H. & T. C. Railway lands. They are 
from $2.75 to $5 per acre. 

Q. Are they any better lands than 


and about the subject matter of the: the school alternates? 


conspiracy. Those things which he, 


A. Some are. The H. & T. lands 


says in explanation of his conductand | on the west side of the river, neur 
acts may be introduced just as readily | Davis’ ranch, are better than those on 


as any act he may perform. It is 
offered for the purpose of showing 


the east side. 
Q. Is the railroad section any better 


that Friedenhaus knew that this wit- | than the school sections? 


ness had the notice. 
Chair overruled objections. 
Q. Where did Friedenhaus live? 
A. I don’t know where he lived. 


Q. Does he live in Liberty county? | yp under the dollar act. 


A. He don’t live in Liberty county. 

Q. Did he say when he came on 
that trip? 

A. I don’t remember. 

Q. At what time did the train ar- 
rive there? 


A. In that block of school sections 
they were taken up by Pruitt and his 
mother. There are very few railroad 
sections in that block. They took it 
The best 
lands there were taken up under the 
dollar act. ‘he blocks of surveyes 
that are left. the school surveys, are 
as good as the railroad surveys. 

Q. On what terms do the railroads 
sell their lands? 
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A. One-fifth cash; four years on the 
balance at six per cent interest. 

Q. On what terms were these school 
lands sold out to Friedenhaus, your- 
self and other purchasers. 

“A. One-fortieth with cash; time on 
balance, forty years; interest, 8 per 
cent. 

Q. At what price? 

A. At $2 per acre. 

Q. Did the Commissioner make any 
inquiry of you before these lands were 
put on the market as to what they 
were worth? 

A. No. 

Q. Do you know ofany inquiry made 
by him to ascertain the value of these 
lands? 

A. Ido not. 

Q. Could the value of these lands 
have been ascertained? 

A. It would have depended on 
when he made the inquiry. It would 
be owing to the time he made the in- 
quiry. 

Q. If he made the inguiry on 
the 25th of January could he have 
found out? - 

A. Yes. There had been a great 
change in the value of lands lately. 
Land values went up a 100 to 150 per 
cent there in January. 

Q. Was this increased value matter 
of public notoriety? 

A. Yes. These things seemed toall 
come about the same time. This boom 
there. 

Q. Due to what facts? 

A. I don’t know, except that north- 
ern people came in there. 

Q. Do you know whether or not the 
fruit, rize and vegetable industries 
were being pushed? 

A. Yes. 

Q. When did the drainage com- 
mence? 

A. The drainage commeaced last 
year. This boom commenced in Jan- 
uary of 1898. Northern capitalists 
came in therein January this year. 

Q. Could the Commissioner have as- 
certained this change in the value by 
inquiry down there? Could the county 
surveyor or the county surveyors have 
told him? 


A. Yes, I suppose go; so far as I 
know there was no inquiry made; 
there was a price of $2 per acre fixed on 
the land. 

Do you know D. Boaz? 

. Yes, I Know him. 

Where does he live? 

. I think in Houston. 

Does he live in your.county? 
No. 

. Do you Know E. Friedenhaus? 
. Yes, 


>OPOPOPO 
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Q. ‘“Vhere does he live? 
A. He lives at Austin. 
Q. Do you know where D. Adriance- 
lives? : 
A. Only from the allegations in the- 
petition, which says in Brazos county.. 
. Do you Know Mr. Simmons. 
‘Yes. 
W here does he live? 
He lives in Houston. 
Do you Know J. H. Collett? 


es. 

Where does he live? 

He lives in Austin. 

Do vou know A. Schwartz? 
No. 

Do you know where he lives? 


No. 
Does he live in your county? 
No. 
Do you know P. J. Lawless? 
No. 
Does he live in your county? 


0. 
Do you Know Mr. Carter? 


No. 

; oni he live in your county? 

O. 

. T understand you received this. 
notice on Sunday, but it did not be- 
come a public record until Monday 
morning? 

A. Yes; I could not have filed it on 
Sunday. 

Q. You say you came to Austin to 
buy these lands, some for yourself and 
some for your friends? 

A. Yes. 

Q. Did you go at once to the Land 
Office? 


OpOPOPOPOpOpepOorepopepe 


Q. When did you reach Austin? 

A. I arrived on the morning of the 
25th. I went at once to the Land 
Office to see about buying the four 
sections I had previously leased. 

, Q. Did you telegraph in to the office 
before you came? 

A. No. 

Q. Did you make any arrangement 
to sell the land before you purchased 
it? 

A. I did not. 


CROSS EXAMINATION. 


Q. Mr. Cameron, you say you are 
county clerk of Liberty county? 

A. Yes. 

Q. These four sections that you 
bought, you bought obout the 25th of 
January, did you? 

A. Yes. 

Q. They are sections you had leased 
before, and you came up and car celled 
the lease and made the purchase, did 
you? 

A. Yes. 
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Q. There was no collusion between |and I said go and build on the land 


yourself and anyone else, was there? 
A. No. 
Q. It was an open, square bargain, 
was it not? 
A. Yes. 


Q. I will ask you what was the 
classifi ation of these lands. These 
lands had been on the market for a 
number ot years, had they not? 

A. Yes; since 1888. That was the 
first classification I received. 

Q. Do you know if they had been on 
the market prior to that time under 
the act of 1879 or 1881? 

A. Yes; they were on the market 
under the act of 1881. 


Q. Had not a number of them been 
bought and forfeited to the State? 

A. Yes. Mr. Skinner and wife 
bought nine sections and forfeited 
them. They bought them at a dollar 
and failed to make payment, and for- 
feited them to the State. Hedid not 
forfeit them, but deeded them back to 
the State. Mr. Fowler did the same 
thing with two sections. 

Q. Something has been said about 
sections 22 and 24, in the south- 
ern part of the county in the Davis 

asture, [ will ask you if these men, 

arshall and Thompson, made any 
written application to you as county 
clerk for the purchase of these two 
sections? 

A. They never did. 


Q. Did they make any legal appli- 
cation at or after the the letter as ac- 
tual settlers? 

A. One or both told me they wanted 
those sections, and I asked them if 
they had built a house on the land and 
were living on it, and they said not, 
and I said you can’t take the oath, 


and I will take your affidavit. Mr. 
Fairchilds asked me, too, if he could 
not tent on the land and I told 
him I did not think that would be suf- 
cient. I told Mr. Humphreys the 
same thing. He built a house on it. 
aes them all to build houses on the 
and. 


Q. What time were sections 22 and 
24 reported to you as sold? 

A. They were sold on October 20, 
1892. The application was not made 
to me. 


Q. Was that before the last general 
eleceion? 
ae That was before the general elec- 
tion. 


Q. I will ask you, in speaking of 
those Houston and Texas Central 
lands, if they had not been unitormly 
put on the market at $2 per acre ‘and 
classed as dry, grazing lands? 

A. Yes; this paper I have in my 
hand is signed vy Bramlette, chief 
clerk, and is dated January 16, 1892. 

Q. Was that classification which 
you now have an office file in your 
office? 

A. Yes. 


Q. There were no secrets made 
about peuene official papers, were there? 
A. No. 


Q. Any citizen could have seen and 
examined them, could he not? 
A. Yes. 


Q. Could not any citizen of Liberty 
county who wanted to inspect those 
papers have at any time come to you 
and inspected them? 

(Classifications here testified about 
are read to the court and are as fol- 
lows): 


Original Classification Act of 1887.’’— Public School Land. Liberty County, 
Sec. 22, not requiring occupancy. 


7 Agricultural, | Number 
Sec. Blk.| Certiticate Original Grantee Watered or |" "Grazing o Price 
Dr 
| or Timber | Acres 
fea Sane —- 5 Bue ait teteh tur: ote, cited. 
| e ° 
Tiga 1834|Mrs. Lucinda Priest.;Dry ....... GIATZ esx 41417} $2 00 
DSc | 1834/Mrs. Lucinda Priest./Dry ....... GYAZ 8s sa0% 279; 2 00 


' (Confederate scrip.) 


REMARKS—Situated about 14 miles N. 70 KE. of town of Liberty. 
Examined and approved. as the classification and appraisement of certain 
unsold public school land in Liberty county, as made in this oflice January 19, 
1893, under act of 1887, and acts amendatory thereof. 


Classifieed by E. M. Phelps. 


W.L. MCGAUGHEY, Commissioner. 


GENERAL LAND OFFICE, AUSTIN. TEXAS. 


1 W. L. McGaughey. Commissioner General Land Office. do hereby certify 
that the above is a true copy of the classification and appraisement of certain 
unsold public school land. as made in this office. 
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In testimony whereof I hereunto sign my name and cause to be 
[SEAL.] affixed the impress of the seal of the General Land Office this 19th — 
day of January, A. PD. 1893. : 
W. LL. MCGAUGHEY, Commissioner. 


“Original Classification under Act of 1887.".—Public School Land, Liberty 


County. 
| | elles Pn anes nett 
Agricultural, |Number 
Sec. | Blk. | Certificate. Original Grantee. ae or | Grazing, of | Price. 
y- or Timber. | Acres. | 
ik (ae aa oe eoua ene 
AT antares 10-408 HT. T. & B. Ry. Co.../Dry....... Graz Sates 640, $2 00 


REMARKS.—Under December 22 
Examined and approved, as the official classification and appraisement. of 
certain unsold public school land in Liberty county, as made in this office Sep- 
. tember 9. 1891. 
W. L. McGauGHeEy, Commissioner. 


GENERAL LAND OFFICE, AUSTIN, TEXAs. 
1, W. L. McGaughey, Commissioner General and Office, do hereby certify 
that the above classification and appraisement of certain unsold publie school 
lands, is a true copy as made in this office. 


In testimony whereof I hereunto sign my name, and cause to 
[SEAL.] be afltixed the impress of the official seal of this office, this the 9th 
day of Septmber, A. D. 1891. 
W.L. MCGAUGHEY, Commissioner. 


“Original Classification Act of 1887.’’—Public School Land, [Aberty County. 


Agricultural, Number: 


| Watered or Grazing of | Price 


Sec. | Blk.| Certificate Original Grantee r 
| TY: | or Timber | Acres | 
Pa e| e egret eee ile ie ney ea eRe copes tes Pe : ras 
Ol vee 617\T. & N.O. Ry Co...jDry....... GTEZ aiee aes ! 3223! so aarle 


| i 


nat a 2 —_ _— 


REMARKS—Detached. (’an be sold under sec. 22. 

Examined and approved as the classification and appraisement of certain 
unsold Public School Land in Liberty county. as made in this office, January 
28, 1893, under act of 13857, and acts amendatory thereof. 

Wa. BRAMLETTE. Chief Clerk. 
Classified by E. M. Phelps. 
GENERAL LAND OFFICE, AUSTIN, TEXAS. 
1, W. L. McGaughey, Commissioner General Land Office, do hereby certify 


that the above is a true copy of the classification and appraisement of certain 
unsold public school land in Liberty county, as now made in this office. 
In testimony whereof, 1 hereunto sign my name, and cause to 
[SEAL.] be affixed, the impress of the seal of the General Land Office, this 
28th day of January. A. D. 18938. 
Won. BRAMLETTE, Chief Clerk. 


‘Original Classification Act of 1887.’’—Public: School Land, 10g Cou: 
| Watered or ‘agricuiturat, Number 


Sec. | Blk.| Certificate. Original Grantee. Dr Grazing Price. 
| Ty or Timber. Acres. 


eerie | err pe | cert a 


: 2a ee SS | 
ee 594\T. & N.O.7 an Co. Dry. oie ties habia parents 180) $2.00 
ers i 


REMARKS. Detached: can be sold under sec. 22. acts approved oH T. 
1887. 


Examined and approved as the classification and appraisement of certain 
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unsold public school land in Liberty county, as made in this office February 6, 
_ 1893, under act of 1887 and acts amendatory thereof. 
W.L. MCGAUGHEY, Commissioner. 
Classified by E. M. Phelps. 
GENERAL LAND OFFICE, AUSTIN. TEXAS. 

I, W. L. McGaughey, Commissioner General Land Office, do hereby certify 
that the above is a true copy of the official classification and appraisement of 
certain unsold public school land as now made. 

In testimony whereof, I hereunto sign my name and cause to 
[SEAL.] be affixed the impress of the seal of the General Land Office, this 
, 6th day of February, A. D. 1893. 
W.L. MCGAUGHEY,. Commissioner.. 


' “Original Classification Act of 1887.’’— Public School Land, Liberty County. 


‘Agricultural, een 


Sec. | Blk. | Certificate Original Grantee eae or | “Grazing oO Price 
ry | or Timber Acres 
ioe ee OM ae eS ae ee EP ge ee Se, Ge zfs, 
152).... aa e M. Gardner iiss IDES a5 see GTAZ: 058% eae) $2 00 


REMARKS—This is irregular survey No. 180, situated about 14 miles, 5. 60: 
W. from the town of Liberty. 

Examined and approved, as the classification and appraisement of certain 
unsold public school land in Liberty county, as made in this office, January 18, 
1893, under act of 1887, and acts amendatory thereof. 

W. L. MCGAUGHEY, Commissioner. 
Classified by E. M. Phelps. 


GENERAL LAND OFFICE, AUSTIN, TEXAS. 

I, W. L. McGaughey, Commissioner General Land Office, do hereby certify 
that the above is a true copy of the classification and appraisement of certain 
unsold public school land as made in this office. 

In testimony whereof, I hereunto sign my name and cause to 
[SEAL.] be affixed the impress of the seal of the General Land Office, this, 
18th day of January, A. D. 1893. 
W. L. MCGAUGHEY, Commissioner. 


‘Original Classification Act of as 5 ’— Public School Land, Sec. 22, Liberty 
ounty. 


Sold under act of 1881 and cancelled by relinquishment to the State. 


fh 
. a ae oS 
. he Bw: b 
Section. ad e Original Grantee. or Ba 3 4 = 
o 3S © — 4 = be o 
) Be ak |ce&e| &¢ 2 
fq s) | gees A, 
N.%&S.W.Y Ls 4/25-1364'H. & T. C. Ry. Co../Dry .|Graz. 480} $2 00 
6 


4/25-1365 A. & T.C.Ry. Co..|Dry .|Graz. 480| 2 00 


Examined and approved as to the classification and appraisement of certain 
unsold school Jand in Liberty county, made in this office November 2, 1892. un- 
der act of 1887 and acts amendatory thereof. . 


W.L. MCGAUGHEY, Commissioner. 
Classified by E. M. Phelps. 


GENERAL LAND OFFICE, AUSTIN. TEXAS. 

I, W. L. McGaughey, Commissioner General Land Office, do hereby certify 
that the above is a ture copy of the classification and appraisement of certain, 
unsold public shcool land heretofore described. 

In testimony whereof, I hereunto sign my name and cause to 
[SEAL.] _ be affixed the impress of the seal of the General Land Office. this 
2nd day of November, A. D. 1892. 


W.L. MCGAUGHEY, Commissioner, 
.4—Ct. Jour, 
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“Original Classification Act of 1887."—Public School Land, Liberty County. 


Sec. | BIK.| Certificate Original Grantee 


Re ne 


906;Aaron Walter....... 


(Confederate scrip.) 


Agricultural, | Number 
Waters oF | Grazing of Price 
or Timber Acres 
DEY cs h50%5 GYAZ vides 1280; $2 00 


REMARKS.—Detached ; can be sold under sec. 22, act approved April 1, 1887. 

Examined and approved, as the classification and appraisement of certain 
unsold public school land in Liberty county. as now made in this office, Janu- 
ary 31,1893, under act of 1887 and acts amendatory thereof. 


Classified by E. M. Phelps. 


W.L. MCGAUGHEY, Commissioner. 


| GENERAL LAND OFFICE, AUSTIN, TEXAS. 
1, W. L. McGaughey, Commissioner General Land Office, do hereby certify 
that the above is a true copy of the classification and appraisement of certain 


unsold public school] land. 


In testimony whereof. ] hereunto sign my name and cause to 


[SEAL. | 


be affixed the impress of the seal of the General Land Office. this 


3ist day of January, A. D. 1893. 


Q. Were they all put on the mar- 
ket at $2 per acre to be sold to anybody ? 


A. Some sections had been sold once 
and forfeited to the State or relinquish- 
ed to the State and had been put on the 
market again. 


(). I will ask vou if from time to time 
you did not get frequent communica- 
tions from the Land Office that these 
lands were being put on the market and 
if these communications were not open 
archives to be inspected by any one? 


A. Yes. Generally the letter would 
be ** I herewith enclose you classifica- 
tion so and so. Please record.” 1 gen- 
erally threw the letter enclosing the 
Classification in the fire. Anyone could 
have come in and examined these docu- 
ments. 


(J. I will ask you if in your county 
any record of the school lands, if there 
has ever been any secret kept in regard 
to them and if the business has not 
been transacted in a fair, plain business 
way? 

A. It has. 


W. LL. MCGAUGHEY, Commissioner. 


(). About the time this list of lands 
was put on the market, there was some- 
thing of a boom in the market, was 
there? 

A. Yes. 

Q. Was any official notice of the in- 
ereased value of these lands given to 
the Commissioner ? 

A. Not by me. 

(Q. Do you know of anyone who did? 

A. I don’t know of anyone who did. 

Q. I will ask you if these lands were 
not placed on the market and kept there 
from January. 1892, down to the time 
these sales were made to actual settlers? 

A. Yes; except my four leased sec- 
tions, and I think the north half of one 
of thein was taken up by an actual set- 
tler. J think if you will see the award, 
Mrs. Chivret took the north half of 
section No. 180. 

(Q. Was it not generally known that 
they were upon the market for sale to 
actual settlers at any time from that on? 

A. Yes. 

(Witness here exhibits and reads the 
following classification :) 


‘Original Classification Under Act of 1887 of Public School Lands, Sold 
under Act of 1881 and relinquished to the State.”’—Public 
School Lands, Liberty County. 


nnn 


| Watered or 
Dr 


Agricultural, ase? ae 
Sec. | Blk.| Certificate Original Grantee y. a nie : Pee rice 
170|....| 25-13862,H. & T. C. Ry Co...|Dry....... Grazing... 640} $2 00 
178|....| 25-1867)......... dOsc.ssu es Dy waves es Grazing... 640; 2 00 
180|....| 25-1368)......... Oia 5 salitaes Dry. ..-aes Grazing... 640) 2 00 
182|....] 26-1585!......... CONG gerne s DIV 3.464% Grazing... 640; 2 00 
184)....| 26-1586) ........ dO 4caiag aes Dry.......|Grazing... 640' 2 00 
186|....| 26-1587)......... dO ic acduguns Dry . wc Grazing... 640; 2 00 
188|....|  26-1588)]......... CO swear DEY cawee% Grazing... 640; 2 00 
190|....| 26-1589)......... COs: Dry....4.. Grazing... 640! 2 00 
194)....| 26-1591)......... OO ein eee cn DVY cadcaes Grazing... 640; 2 00 
SU a i a See ha ee Se 
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REMARKS.—Examined and approved, as the official classification and ap- 
praisement, under the provisions of the act of 1887 of certain unsold public 
school lands in Liberty county, as made in this office January 16, 1892. 


WM. BRAMLETTE, Chief Clerk. 


GENERAL LAND OFFICE, AUSTIN, TEXAS. 
1,W. L. McGaughey, Commissioner Genera] Land Office, do hereby certify 
that the above is a true copy of the classificution and appraisement of certain 
unsold public schoo] lands in the county of Liberty as made in this office. 


In testimony whereof I hereunto subscribe my name, and cause 


[SEAL.] 


to be affixed the impress of the official seal of the General Land 


Office, this, the 16th day of January, A.D. 1892. 


Q. Were any of them taken up by 
‘actual settlers except the north half of 
180? 

A. No. I think W.F. Hardin leased 
one of the sections. 

(J. You say some gentleman came up 
or sent up by you and wanted to apply 
through you for some of this land; was 
he an actual settler? 

A. No. 

(). Have you applied for any of the 
lands for yourself or as agent for others? 

A. Yes. : 

Q. I will ask you if you have not sold 
lands as good as these last year, for less 
price than $2 per acre? 

A. Not last year. I have offered to 
sellthem. I got no purchasers till Jan- 
uary. I sold the north half of the Welch 
for $2, on the west side of the river. It 
is the same character of land as this. It 
is a little further from the railroad. 

(). Has not land been something of a 
‘drug there, until this boom got up? 

A. Yes. I offered to sell my land 
last year at 75 cents per acre. 

Q. About how manv acres was that? 

A. About 1000 acres. 1 offered it to 
Geo. Davis at Dallas for 75 cents. 

Q. Was it about the same quality of 
land as this? Was it as good as this? 

A. About the same. This whole thing 
seemed to come at one time. 


RE-DIRECT EXAMINATION. 


(). Would you take 75 cents for it 
now? 

A. I would not take the 75 cents now. 

(). When was it you offered it for 75 
-cents. 

A. That was last summer. 

q. You were shown a number of clas- 
sifications? 

A. Yes. 

Q. Where did you get them? 

A. They were sent to me for record. 

Q. I notice the word ‘‘detached** on 
one of them and ‘“‘can be sold under sec- 
tion 22°°; what does that mean ? 

A. That meant, I suppose, sold to 
anybody. 

Q. What did the word and figures 
** 22°” mean on one of those classifica- 
tions? 


Wo. BRAMLETTE, Chief Clerk. 


A. It means it can besold to anybody, 
and does not require occupancy or 
actual settlement. 

Q. Now, as a matter of fact, were 
these lands that are so marked here 
under section 22, were they not iso- 
lated and detached from other school 
lands? 

A. Sections No. 174 and 176, Hous- 
ton and Texas Central, join; I think 
they join one another. 

Q. Is section 4, H. T. and B. rail- 
way, detached or not? 

A. I could not say without looking 
at the map. 


Q. Here is one Aaron Walter, Con- 
federate; is it detached? 

A. That is attached to section 32, 
Gulf, Colorado and Santa Fe; it is 
marked here as detached and can be 
sold under section 22; the classification 
is dated in January, 1893; in this testi- 
mony, I can only tell by loooking on 
the map; the field notes may not con- 
nect them; I am testifying from the 
map. 

Q. There was another classification 
shown you of nine sections; are they 
joined together? 

A. One of them is detached; they 
brought suit for all of them; section 
184 is a detached section, and there 
are other sections in there detached. 

Q. When you received a classifica- 
tion, such as these are, and it con- 
tained no words to show it was put on 
the market as detached and isolated, 
in what manner did you put it on the 
market? 

A. I Kept the classification oy 
as itis here; my book is ruled and 
kept it exactly like the classification. 

Q. Suppose a purchaser came to 
make an application, and no words 
about detached were on the classifica- 
tion; what would you do? 

A. They never applied. 

Q. If he had have applied, what 
would you have done? 

A. I would have gone to the classi- 
fication. 

Q. Suppose no words, sush as de- 
tached or section 22, were on the clas- 
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aaa tan what would you have told 
him 

A. I could not tell you what I would 
have done. 

Q. What was the purpose ot those 
words on the classification? 

A. The purpose of those words on 
the classification are to show that the 
sections were for anyone. 

Q. Under instructione from the 
Land Office were you not requiring an 
oath of them? 

A. Not from the Land Office that 
I know of; but my construction of 
the law and the blanks furnished 
me by the Land Office. 

Q. Where is section 6 of the Texas 
and New Orleans? 

A. I think there is twoor three of 
them. 

Q,. There is only one of those classi- 
fications signed by Wm. Bramletie, is 
there not? 

A. Yes. 

Q. What is the date of that? 

A. On the 28th of January, 1893. 

Q. Who was it sold to? 

A. To E. R. McLean. 

Q. You don’t recognize it as being 
in one of those blocks or sections, do 

ou 

A. I think it was on the west side of 
the river, but I can not say positively. 

Q. Does it appear to be attached to 
other school lands? 

A, No, it does not; I can’t tell posi- 
tively, though. 

Q. Do you know whether Marshall 
and the other man went back and de- 
cided to improve the land or not? 

A. Not of my own knowlenge. 

Q. State whether or not application 
had been made to you by actual pur- 
chasers, or inquiries from actual set- 
tlers desiring to purchase these other 
lands? 

A. No; nothing since this ivestiga- 
tion has come up. In Houston, the 
marshal told me he wanted to make 
‘out an application. I told him it 
would not require him to come to 
Liberty. 

Q. Have not some of your people 
moved on the land and made improve- 
ments on them? 

A. Some told me _ they have. 
One said he intended to hold the 
land as an actual settler, but he never 
made an application to me. He told 
me to telegraph and he would send 
the money from Galveston, but he 
never made a wiitten application 
to me. 


RE-CROSS EXAMINATION. 
_ Q. There has been no application 
made since the 23d of January, has 
there? Did he claim to have been an 
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actual settler until after this trouble 
came up? 

A. No. 

Q. Do I understand you to say that 
these two sections, 22 and 24, in Davis’ 
sale that these two young men, 

hompson and Marshall, wanted, that. 

ou had official notice in October, 
1892, that these lands had been sold 
from the Land Office? 

A. Yes. 

Q. These men had made their verbal 
application before that time, had they? 

A. Yes. 

Q. They never did file applications 
according to law, did they? 

A. No. 

Q. You say these school lands ia 
Liberty county were held on the mar. 
ket a number of years for actual set- 
tlers, and that you only had an appli- 
cation for one-half section? 

A. Ithink from January, 1888, up. 
to this time, the record shows only 
that to actual settlers. 

Q. Are these men living on the land 
now? 

A. Some of them are. 

Q. How many of them? 

A. One of them said the mosquitoes 
were too bad last summer and deeded 
his land back last summer; one man, [ 
have been told, sold out and went. 
home. 

Q. So the only actual settlers in all 
these years were about nine? 

A. Yes. 

Q. How many sections does that 
embrace? 

A. About fifteen sections. 

Q. How much can an actual settler 
buy? 

A. Four sections. ; 

Q. They have not usually taken 
near that much have they? 

A. Only two of them took four sec- 
tions, and the balance took fractions 
of sections. 


RE-DIRECT EXAMINATION. 

Q. The settler can buy a section and 
then buy some more, can’t he? § “"=—S 

A. Yes; but the limit of his right is 
four sections. He need not take them 
allatonce. There have been about 
eleven actual settler purchasers. 

Q. That would have covered a right 
to have purchased forty-four sections, 
would it not? 

A. Yes. 

Q. Would not that have been about 
half the school land ip your county? ; 

A. Yes; probably more. 

Q. The lands were some sought at- 
ter, and more sought after in the last 
year or two than they were before 
that, were they? 

A. Yes. 
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Q. They were just beginning tocome 
in as actual settlers, were they? 

A. I don’t Know about actual set- 
tlers; they just came in demand in 
January. 

Q. You say some of these lands had 
been sold out at $1 an acre some years 
ago and the purchases forfeited? 

A. I think Skinner forfeited his 
about last January a year ago. 

Q. When had he purchased ? 

A. About 1881 or 1882. 

Q,. Under the old act? 


A. Yes. 

Q. He had made default all along, 
had he not? 

A. Yes; he paid the first payment 
and paid nothing else. I think others 
defaulted too. 


RE-CROSS-EXAMINATION. 


Q. How many actual settlers made 
application to you under section 22 of 
the act of 1887? 

A. None at all. 

Q. How many actual settlers made 
application to you to buy any of these 
lands under section 22 of the act of 
1887 when it was first put on the 
market? 

A. I think they all made them to 
me except one. 

Q,.. Were they all sold as soon as the 
act of 1887 went into effect; how many 
in ali in the county? 

A. No actual settlers made applica- 
to me; only one in that block 9. 


RE-DIRECT EXAMINATION. 


Q. If they were actual settlers they 
did not have to make application, did 
they? 

A. Yes. 

Q. The trouble was the man that 
was an actual settler had to swear, 
and it was harder for him, was it not? 

A. Yes. 

Q. I presume it was easier to the 
other fellow to buy and then buy from 
him, was it not? 

A. I don’t Know about that. 

C. F. Winkler, witness for prosecu- 
tion, recalled: 

Q. You stated you received a noti- 
fication from the Commissioner that 
school lands not already sold were 
from and after that date put on the 
market for sale to anybody? 

A. Yes. 

Q. State whether or not the morn- 
ing you rec ived that notice any gen- 
tleman came to your office to inquire 
about it? 

A. Yes; a gentleman came. 

Q. Who was the gentleman? 

A. Mr. Sam De Cordova. 

Q. Was he a resident of Houston? 

A. No, he lives in Austin, 
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Q. Did he come about the time the 
notice came? 

A. He came before the notice came. 

Q. Did he inquire about it before it 
came? 

A. He asked me whether or not I 
had received a communication from 
ene General Land Office. I said I had 


an aa he state about what? 


a W hat further did he say about it? 

Respondent objects to this testi- 
mony, it being inadmissible, as it is 
hearsay. 

Relator offers it as an act. 

Objection was by the Chair sus- 
tained. 

Q. What, if anything, did he say in 
regard to the communication? 


(The Chair understands the rule to 
be that if DeCordova said anything to 
show that he knew the communica- 
tion had been sent or received, that 
would be proper.) 


A. He asked meif I had received a 
communication from the General 
Land office, and I said I had 
not, and he said that I would 
that morning, and he asked me if I 
had any objection to acknowledgin 
the receipt by telegram, and I said rf 
would, and I did acknowledge receipt 
by telegram. 


Q. That is, acknowledging receipt 
of the letter read here yesterday about 
the method of selling having been 
changed? 

A. Yes. 

Q. Do you know C. D. Dillon? 

A. No. 

Q. Is there any such man living in 
your county, or upon these school 

rage your county? 


O. 
me you know F. M. Beatty? 
Oo. 
W here does he live? 
. I don’t know where he lives. 
ih he live in your county? 
oO 
Do you Kkoow E. R. McLean? 
Yes. 
W here does he live? 
. He lives in Austin. 
Do you know W. Thompson? 
Yes. 
W here does he live? 
. I think he lives in Houston? 
Out on the lands or in town? 
. He lives in town. 
. What is his business? 
. I don’t Know what his business 


pte 
@ 


Pp’ PEPerPhereperererere 


Re you know F. McLaughlin? 
0. 
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Q. Do you know what his busi- 
ness is? 
. No. 
Do you know DeCordova? 
. Yes. 
W here does he live? 
- In Austin. 
Do you know Stafford? 
Yes. 
Where does he live. 
- He lives in the town of Houston. 
What is his business? 
He is in the real estate and cat- 
tle business. 
oe you know David Boaz? 


POPOPOPOorOy 


Do you know where he lives? 
De you know T. F. Taylor? 
Do you know where he lives. 
Do. you know Cuny? 


Where does he live? 

. He lives in Houston. 

What is his business? 

. He is a land agent. 

. None of these parties live on 

these lands in this county, do they? 
A. No, as far as I know. 
Q. You are well acquainted with 


orerererererere 


the coun ven would likely know if 
rey lived on the land, would you 
not 


A. Yes; Idon’t think anyone lives 
on the land. 


CROSS-EXAMINATION. 


Q. I will ask you if that is the set- 
tled ly of the county? 
A. 


Q. pa anyone live there or near it? 
A. No 

Q. Have you the official papers 
of your office on the sale of school 
lands? 

A. Not here. 

Q. These are low, wet lands, are 
they not? 

A. Yes; generally low, wet lands. 

Q. The water stands on them all the 
winter, does it not? 

A. Yes; during the winter season. 

Respondent admits that Harris and 
Liberty counties were organized prior 
to 1875. 

Court took recess till 3 p. m. 


AFTERNOON SESSION. 


Court met pursuant to adjournment. 

Quorum present. 
‘ Lieutenant Governor Crane presid- 
ng. 

Motion was made bya member of 
the court that the witnesses be 
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brought in and put under the rule 
and kept in attendance upon the 
court, so that they cao be called to. 
testify without delay. 

Said motion was carried. 

Motion was made to reconsider the 
vote by which the above motion was 
carried. 

Motion to reconsider was lost. 

Motion was made that the court 
take a recess for thirty minutes. 

Said motion was lost. 

All the witnesses present were 
called forward, sworn, and placed 
under the rule. 


TESTIMONY OF W. K. BAYLOR. 


W. K. Baylor, witness for prosecu-- 
tion, hav:ng been duly sworn, teasti- 
tied as follows: 

Q. Where do you reside? 


A. In Austin. 
Q. What position, if any, do you 
oeeaRy here? 
am examing clerk in the Land 


Office. 

Q. What departmeut are youin in 
the Land Office, and what do you 
ee i card clerk? 

1 files gothrough my desk to. 
the’ patent room. I pass upon all 
change of title, legality of surveys, etc. 


Q. Do you remember, Mr. Baylor, 
in December or January last, a ques-. 
tion arising among the Land Office de- 
partments as to the legality or ille- 
gality of the sale of school lands in 
Harris and Liberty counties? 

A. I think the first time I heard of 
that was in the first part of January. 

Q. State whether you had any con- 
versation about that with the Com- 
missioner. 

A. Yes, 


Q. State to the court what it was 
and whatit related toas nearly as you 
can remember. 


A. I heard that there had been 
quite a lot of school lands sold in Lib- 
erty county, andI met up with the 
Commissioner one morning on the 
street and he and I got to talking 
about it. Mr. F. T. Roche was pres- 
ent. We told the Commissioner that 
there seemed to bea great deal of talk 
aboutit. Hesaid there had been some 
school lands sold in Harris and Lib- 
erty counties. The Commissioner 
said that the land in Liberty county 
was sold three weeks before he 
knew anything about it at all, 
and that there was one block of sur- 
veys,I think he said seventeen surveys 
in the block, which had been sold, and 
| which had been improperly sold, and 
that it was not detached land. That 
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the lands sold in Harris county was 
not strictly detached land, but that 
he was responsible fur those sales and 
was going to let them stand. I said to 
him, as the Liberty county land had 
been sold without his consent or 
knowledge that I thought he ought to 
cancel those sales, as they were ee 
and liable to get him into trouble. He 
said he would cancel them, the sales, 
on Monday morninog, as they were 
illegal. On Monday mornirg he came 
around to my desk, and said that he 
had thought the matter over carefully 
ma that he would not cancel those 
sales. 


Q. Did he say why he would not? 

A. He said as far as he could hear 
about it, there was no one wanted 
them cancelled, except a lot of 
land sharks around Austin, and 
that he would not doit. I told him 
that in all probability there would be 
an investigating committee from the 
House and that I thought he had 
better doit, and he said he would not 
doit, but would suffer impeachment 
before he would do it. 

Q. When was tha:? 

A. I don’t remember what day it 
was; it was after the Legislature met. 

Q. Did he say whether those sales 
were legal or not? 

A. He said they were clearly illegal 
and that it was not detached land, 
and that it was sold without his 
knowledge or consent; he said there 
was a block of seventeen sections; he 
came to my desk on Monday morning 
and said he had thought about it and 
would not do it, PS 

Q. Do you know anything about the 
rules of the department in the office 
about putting the school lands on the 
market? 

A. I don’t; I paid very little atten- 
tion to that; there was a separate de- 
partment for that, and they were in- 
dependent and run their own affairs; 
I don’t Know what has been the cus- 
tom about that; they run their own 
affairs. 

Q. Did the Commissioner tell you 
he had had a conversation with Mr. 
Ross, and did he tell you what Ross 
said about the lands being detached? 

A. That was before the conversa- 
tion on the street; I heard that the 
fathers-in-law and fathers of some 
of the clerks in the department had 
been buying school land; I told him 
he had better make some inquiry 
about it, as there was some complaint 
about it; I understood that there was 
some complaint being made about it; 
I think he sent for Mr. Ross, and 


made some inquiry about the sale: 
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which had been made down there; 
Mr. Ross came up, and the Commis- 
sioner said the lands that were 
bought by Mr. Ross’ father-in-law 
was detached land. That ended the 
conversation; the first conversation 
I detailed was after that. The last 
conversation I had was on Sunday. 


Q. Did he say to you tn tbat conver- 
sation on Sunday whether they had 
been sold as detached and isolated, or 
whether to actual settlers? 

A. He said they had been sold as 
detached and isolated lands, and they 
were not detached, and for that rea- 
son he would cancel these sales. 

Q. Were those sales cancelled? 

A. No; I don’t Know personally; I 
heard they were not. 

Q. Did you ever hear him say if they 
were cancelled or not? 

A. No; I never heard him say they 
were cancelled. 
- Do you know F. P. McLaughlin? 
. Not that I know of. 
ey you know F. M. Beaty? 

O 


a you know where they live? 
) 


ro you know Mr. DeCordova? 
Oo. 
Where does he live? 
. He livesin Austin. 
What is his business? 
I understand he is a land agent. 
ve you know E. R. McLean? 
O 


>OPOPOPOPOPOPOPS 


Do you know T.F. Taylor? 
. I Know a gentleman by the name 
of Taylor. | 

Q. Have you seen his name in the 
Land Office? 

A. I don’t remember seeing his 
name in the Land Office? 
, ne you know P. J. Lawless? 

oO 


Do you know Mr. Schwartz? 
No 


Do you know J. H. Collett? 

Yes. 

Where does he live? 

. He lives in Austin? 

What is his occupation? 

. I don’t know 

I will as you to approximate 
as nearly as you can the time‘you 
had the first conversation with 
the Commissioner. You stated you 
had one on Monday, subsequent to 
the one of Sunday, and that you had 
one prior to the Sunday conversation; 
when was that? 

Q. (By witness) Do you mean the 
one in regard to the fathers-in-law 
and relatives buying school land? 

A. (By counsel) Yes. 

A. (By witness) That was only two 


OPOPOrOrEr& 
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or three days betore we had the talk | Q. How long after? 


on the street. 

. When was the conversation on 
Sunday; fix the time as nearly as you 
can? 

A. I can’t fix it very definitely; I 
don’t Know whether it was two or 
three weeks after the Legislature had 
met. I believe they met on the second 
Tuesday in January, and I don’t re- 
member how long after it was. 

Q. Was itin January that you had 
the conversation with him? 

A. Yes; it was after the Legisla- 
ture met. That was how I came to 
speak to him about it. I could not 
tell the dates; I don’t know them. 

Q. Judge, do you know what the 
ruling of the Land Commissioner with 
regard to those lands in Liberty 
county; whether or not they were 
subject to sale to actual settlers, those 
that were not detached and isolated? 

A. I don’t know what his ruling 
‘was ag to the lands in Liberty county, 
but I know what his ruling was as to 
all school lands. The ruling was that 
nothing except a section that was iso- 
lated and detached could be sold to 
apy person except an actual settler. 

‘Q. Was that the ruling under 
‘Colonel McGaughey? 

A. Yes. 

Q. When did you enter the Land 
Office as an employe? 

A. I went in with Mr. McGaughey. 

Q. Was what you have stated the 
ruling up to the time of these sales? 

. Yes. 

Q. Did you ever hear him say why 
he changed his ruling or what in- 
duced him to change it? 

A. I never heard him make any ex- 
- pepe for changing it, or that he 

ad changed it; all that he ever said 
to me about it was that it was sold 
without his consent. 

Q. Judge, I will ask you whether or 
‘not you are a lawyer. 

A. Yes. 

Q. Was it customary for the Com- 
missioner to consult with you on law 
points? 

A. Yes; he often does. 

Did he consult with you about 
these Harris and Liberty county land 
sales, except in the conversation you 
testified about? 

A. No; it never was mentioned at 
all. 

CROSS-EXAMINATION. 


Q. You say you are a lawyer? 

A. Yes. 

Q. You said those conversations you 
had with the Commissioner took place 
after the sales of those lands? 

A. Yes. 


A. I don’t know, because I don’t 
know when the lands were sold. 

Q. That is not in your department, 
is it? 

A. No. 

Q. Your department is what? 

A. Well, I have uo separate depart- 
ment of my own; Iam simply exam- 
ining clerk of the Land Office. The 
school land department is down 
stairs, and I stay up stairs. 

Q,. These school land matters don’t 
come, as a rule, within your jurisdic- 
tion? 

A. No, I have nothing to do with 
making or recording the sales; they 
are down stairs and I am up stairs. 

Q. You say you don’t know what 
time those sales took place? 

A. No. 

Q. You do know, however, that 
those sales had been made before you 
had the conversation with the Com- 
missioner, don’t you? 

A. I simply heard that. 

Q. Can you give us the date on 
which you heard that those sales had 
been made? 

A. No; but it was only a few days 
before the conversation with the Com- 
missioner. 

Q. Was itafter the Legislature was 
in session a week or two? 

A. I don’t recollect the time; I 
think the Legislature was in session. 

Q. There was no secret about those 
land matters, was there? 

A. Not at all. 


Q. Iwill ask youif you know of any 
way to cancel the sales after the sales 
had been made and the evidence of 
the sales have gone into the hands of 
the purchasers and the money paid, 
except by decree of court. 

A. Yes; I think the Commissioner 
could cancel them. 

Q. By what authority could that be 
dove? 

A. I don’t think, if the lands were 
attached and not detached land, that 
the sale would be valid, but would be 
void. 

Q. Then there would be no sale at 
all if they were void, would there? 

A. No. 

Q. If the sales were void there 
would be no sales, would there? 

A. I suppose something ought to be 
done by the Commissioner te show 
them cancelled. 

Q. In your legal opinion, then, the 
sales were void and not voidable? 

A. Yes. 

Q. Then, if the sales were voidable, 
it would require a decree of the court, 
would it not? 
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A. Perhaps it would. 

Q. Would you not regard sales 
made where purchase money had been 
paid and evidence given to the pur- 
chaser, that to cancel such sale would 
require a decree of the court? 

A. No; I thought that the Commis- 
sioner could cancel the sales, and I 
think so yet. 

Q. You say vou don’t recollsct the 
exact date of this conversation? 

A. No; it was some time in the lat- 
tsr part of January. 


Q,. Was it not sometime in the lat- 
ter part of January ? 

A. No; I think it was between the 
first and the middle of January. 

Q. Did not those sales take place 
mainly about the 23rd day of January? 

A. I don’t think so. 

Q. What sales were you talking 
about? 

A. I don’t know what sales I was 
talking about. 

Q. Then you don’t know what sales 
you were talking about? 

A. No. 

Q. I understood you a while ago to 
say something about the sales to Mr. 
Schwartz, the father-in-law of Mr. 
Harris. 

A. I said I heard that some of the 
clerks in the school land department 
had fathers-in-law who had been buy- 
ing schon! lands. | 

Q. Who were they? 

A. I afterwards learned that Mr. 
Schwartz was one of them and Mr. 
Duffield was another. 

Q. Who is Mr. Duffield ? 

A. Mr. Duffield is the father-in-law 
of Mr. Ross. 

Q. Who else, did you learn? 

A. I don’t remember. Well, I be- 
lieve I also mentioned a sale made to 
Mr. Gillespie, a son or something of 
one of the clerks in the Land Office. 

Q. Then the conversation you re- 
ferred to did occur after those sales, 
after the Duffield and-Gillespie sales? 

A. Yes. : 

Q,. How long after those sales? 

A.I don’t Kaow because I don’t 
know when they were made. 

Q. How long after you heard it? 

A. The same day, or next day; I 
mentioned it to him as soon as I got 
hold of it. 

Q. Do you know where that Duf- 
field land is? 

A. No. 

, re Have you since found out where 
it is 

A. No; I have never exanined the 
records. 

Q. Did you not look at the map? 

A. No; I don’t think I ever did. 
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Q. Then you were, as a rule, advis- 
ing him to cancel sales that you had 
not looked at on the map to see 
whether they were isolated sections 
or not? 

A. I did not advise him to cancel 
those sales. 

Q. What sales did you advise him 
to cancel? 

A. I did not know that there was 
any truth in what I had heard? 


Q. What did he say to you in that 
conversation? 

A. In that conversation, he said 
they were detached sections; after 
that conversation the Commissioner, 
myself and Roche happened upon the 
street, then it was that the question . 
about the sales in Liberty and Harris 
counties came up. 


Q. Did I not understand you to say 
a while ago that you and Mr. Roche 
first approached him on the street in 
regard t- it? 

A. I don’t think you understood me 
that way. 

Q. £ will ask you to refresh your 
mind; did you not say that you first 
talked to him down on the street, and 
that you afterwards had a conversa- 
tion with him on Monday morning in 
the office? 


A. Well, now let me tell you how 
that was, and I will tell you as I 
stated it awhile ago; I said that he 
said he would cancel those Liberty 
county sales; that was on Sunday; on 
Monday morning he came around and 
said that he would not do it. 


Q. Where was it you gave him the 
legal advice? 

A. We were standing on the street. 

Q. Then the first conversation took 
place on Sunday on the street, did it? 

A. No; the first conversation about 
the land was about the relatives of 
the clerk buying. 

Q. Where was that? 

A. In the land office; it was only a 
few days before the Sunday following, 
when we had a conversation on the 
street. 

Q,. Mr. Baylor, I will ask you if, 
when the Commissioner of the Land 
Office talked to you on Monday about 
the sales to Mr. Dutfield, if he did not 
tell you that he found that that was 
isolated and detached land and was 
legal? 

A. That conversation did not take 
place on Monday. 

Q. When was it he told you that he 
jound on examination that the sale to 
Duffield was isolated and detached 
land, and was legal? 

A. It was oo the same day, aad 
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Aa ap hour after I mentioned it to 
im. 

Q. What day was that? 

A. I don’t know; it was some time 
during the week; we were working in 
the Land Office at the time. 

Q. Was it in the middle of the 
week? 

A. I think it was three or four days 
before the conversation I had with 
him on the street, 

Q. When was it he told you he ex- 
amined into the matter, and had found 
that the Duffield purchase was regular 
and that he would not cancel it? 

A. It was within an hour after I 
mentioned the subject of the clerk’s 
relatives buying land. 

In this conversation the Commis- 
sioner did not tell you that it was _ be- 
cause he believed they were right and 
legal, did he? 

A. No. 


Q. What was the reason he gave? 

A. The reason he gave me for aot 
cancelling them is that noone wanted 
them cancelled except a lot of land 
sharks around Austin, and that he 
would not do it. That is word for 
word as I remember it as he stated it. 

Q. Where was it you and Mr. Roche 
talked to him on Sunday? 

A. I think it was on the corner of 
the Avenue and Seventh street, per- 
haps. 

Q. Was there any previous conver- 
sation between yourselfand Mr.Roche 
on that subject? 

A. No, we had not agreed on any- 
thing; we had been talking about it 
and thought it would be a good idea 
to tell the Commissioner about it. 

Q. Was there anything under- 
handed about it, or secret with the 
Commissioner? 

A.No; so far as any Knowledge 
I have of it, it was entirely open and 
above board. 

Q. Was not everything open con- 
nected with those sales? 

A. Entirely so. If there was any- 
thing hidden, dark or obscure about 
it, I never knew anything about it. 


TESTIMONY OF F. T. ROCHE. 


F. T. Roche, witness for the prose- 
cution, after having been duly sworn, 
testified as follows: 

Q. What is your name? 

A. F. T. Roche. 

Q. Where do you work? 

A. In the General Land Office. 

Q. How long have you been en- 
gaged in the General Land Office? 

A. From 1876 to 1883, then I was in 
the State Land Board until 1887, and 
stayed there until about two months 
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betore MeGaughey’s term began, and 
have been in the Land Office ever 
since. 

Q. What position do you hold in 
Land Office? 

A. I am first assistant clerk of the. 
general department. 

Q. Do you remember hearing some- 
thing of the question of the illegality 
of the sale of some school lands in 
Harris and Liberty counties last Jan- 
uary? 

A. Yes; about that time. 

Q. Did you have any conversation 
with the Commissioner about those. 
sales? 

A. Yes; I had several. The first 
conversation occurred in this way: 
The clerks had all left for dinner with 
the exception of myself and Mr. 
Townsend, who was employed in the 
school land department. [ heard a 
conversation between Mr. Shelley 
and Mr. Townsend, the latter com- 
Ronee of land sales. I heard Mr. 

helley criticizing Mr. McGaughey 
rather severely. 

Q. Begin at the conversation be- 
tween you and the Colonel. 

. I went into the Colonel’s room 
and told him Shelley was criticizing 
him very harshly. I beleive I told 
him that Mr. Shelley said that land 
had been sold to speculators that ought 
to be sold to actual settlers, and that. 
Mr. Townsend had shown mea map, 
and that in my opinion he ought to 
know that Shelley was criticizing him. 
Shelley and Townsend tollowed me 
into the room. McGaughey replied 
that the land had been sold, and he 
was going to stand byit. I think the 
conversation was in January, but I 
am not sure. 

Q. You say it occurred about noon? 

A. Yes. . 

Q. Was that all you remember oc- 
curring? 

A. Lteft the room and don’t know 
what occurred after that. 

Q. When was the next conversa- 
tion you had with him? 


A. I had heard on Saturday even- 
iug late that there was to he an inves- 
tigation, and I thought he ought to 
know of it. I thought of it all night. 
The next morning I went to the Cum- 
berland Presbyterian church, to ask 
what we had betterdo I went there 
and talked with Baylor. While we 
were standing on the corner of the 
Avenue and Seventh street, McGau- 
ghey drove up in his carriage, and 
after exchanging a few observations, 
I told him I had heard there was go- 
ing to be an investigation, and that he 
ought to know of it. He replied that 
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he was fully informed, and courted an 
investigation. A general conversa- 
tion ensued, and he said, I am fully 
aware of what is going on, and that 
you clerks have been getting up data 
sgainst me. I told him that if any 
one had informed him that I had done 
it, his informant had told a falsehood. 
At the time [did not remember that at 
the request of the chief clerk I had 
prepared a list of purchasers of land 
in Liberty and Harris counties which, 
he said, he wanted to show the Com- 
missioner. I did not remember it at 
the time. 

Q. Was that list made during office 
hours? 

A. It was. 

Q. What was said in this conversa- 
tion between you and Baylor and the 
Commissioner in regard to the sale of 
the Liberty and Harris couaty scbool 
lands, with reference to their being 
isolated and detached, and whether 
he considered they were legally or 
illegally made? 

A. Said he was responsible for the 
Harris county lands, and he was re- 
sponsible, and that the Liberty county 
lands were not detached and should 
not have heen sold. 


He said that there were seventeen 
sections in the block. I said I had 
not looked at them, and he said he had. 
IT advised him tocance!l those sales. I 
said for him to cancel those sales and 
this investigation would not take 
place. He agreed to cancel them. Our 
object was to protect him and befriend 
him against this very thing. That is 
about all while Mr. Baylor was pres- 
ent. The colonel and I had a conver- 
sation and [ assured him we were his 
friends. 

Q. Did you have a conversation 
after that? 

A. Yes, once or twice; let me see. 
Yes; I think we had one conversation 
in which he told me that he believed 
he had the right under section 22 to 
sell any land in counties organized 
pro to 1875 to others than actual set- 
tlers. 

Q. Was that after the conversation 
on Sunday? 

A. It was two or three weeks after. 
I had a conversation with Colonel Me- 
Gaughey in his room. I don’t think 
it occurred on that Sunday in which 
he made the impression on my mind 
that he had been imposed upon. I 
think he said he had veen imposed 
npon. 

Q. Did he say who had imposed on 
him? 

A. He said that some mex would 
come to him and ask him to put a sec- 
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tion of detached land on the market, 
and he would go down and tell the 
clerk, and he would put the whole 
county on, and they would do it with- 
out his knowledge. 

Do you remember where and 
when that conversation occurred? 

A. I don’t know the date, but it 
was between the first and last conver- 
sations. 

Q. Which was the last- conversa- 
tion; the Sunday conversation? 

A. That was the last extended ccn- 
versation. I had more or less talk 
with him at various times. The last 
conversation I had with him was the 
day the committee reported to the 
Senate. I then assured him of my 
sympathy. 


CROSS-EXAMINATION. 


Q. What department of the office 
are you in? 

A. Iam not in the school depart- 
ment, but in the office proper. Iam 
up stairs and the school land depart- 
ment is down stairs. 

Q. Were not those detached sec- 
tions on the market all the time since 
the act of 1887? 

A. Yes. 

Q. This first conversation that you 
epore of in regard to Mr. Shelley at 
the time you spoke of telling the Com- 
missioner something that Mr. Shelley 
said, can you give us a definite idea of 
when that was? 

A. I think it was in January, but 
purposely I abstained from remember- 
ing dates, as I did not want to have. 
abything to do with it. 

Q. It was either in January or in 
February, was it not? 

A. Yes. 

Q. It was after the Harris county 
land sales had been made, was it not? 

A. Yes. 

Q. Was it not also after the Liberty 
county land sales had been made? 

A. I don’t koow; I think not. 

Q. How long was it before the con- 
versation that you say you aod Mr. 
Baylor had with him down at the 
Cumberland Presbyterian church? 

A. I think it was two weeks, but I 
am not sure. 

Q. I will ask you it you didn’t 
know that the Legislature was in ses-. 
sion? 

A. Yes; I know, too, that Christmas 
had passed. 

Q. You had the conversation in re- 
gard to Shelley, and afterwards you 
had the conversation with him at the 
church, did you? 

A. No, on the corner of Congress 
avenue and Seventh street. I saw 
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Mr. Baylor and took him from the 


echurch. We told him we heard there 
would bean investigation by the Leg- 
islative committee. 

Q. What did he say about that? 

A. He said he courted it. 

Q. Did he not say that he had done 
nothing wrong? 

A. No. 

Q. Did he not say that he was will- 
ing for the Legislative committee or 
anyone else to investigate what he had 
done? . 

A. It would bear that construction, 
but those were not the words. 

Q. He was not afraid of investiga- 
tion, was he? 

A. He said he courted it. 

Q. You say your object was to pro- 
tect him? 

A. Yes. 

Q. You would not have wanted to 
protect him unless you had believed 
that he had conscientiously done right 
would you? 

A. No; we thought he had madea 
mistake; we thought he had done 
wrong and wanted to protect him. 


Q. You say you had made a certifi- 
cate at the request of the chief clerk? 

A. Ihad made a list ot the pur- 
chases to show to the Commissioner; 
I made it at the request of the chief 
clerk. 

Q. Who was the chief clerk? 

A. Judge Bramlette. 

Q. What did you do with the list? 

A. I gave it to Judge Bramlette, 
and in about two days afterwards he 
gave it back to me and I toreit up; I 
gave it to Judge Bramlette to show to 
the Commissioner, and he gave it back 
and I tore it up and threw it in the 
waste basket. 

Q. Wo requested you to make it? 

A. Judge Bramlette asked me to 
make it to show to the Commissioner; 
Bramlette told me it was useless to 
show it to the Commissioner, and that 
the Commissioner had been ap- 
proached by Mr. Baylor on the subject 
and he was decided, and it was use- 
less to show it to him; I wanted to 
wash my hands of it; my object in ap- 
ee him was because I believed 

e had made a mistake and had done 
nothing wrong. 

Q. Did you see the chief clerk in the 
school land department when you got 
up that list? 

A. Idid not go in the school land 
department; I wish to state why 
Judge Bramlette asked me to make 
him the list; all I know I was told by 
the clerk; I had been informed by Mr. 
‘Townsend that the relatives of certain 
-clerks had bought land, and I did not 


believe McGaughey know anything 
about it. 

Q. You say when you and Mr. Bay- 
lor saw him and talked to him ono the 
corner on Sunday that it was suggested 
that he cancel the sales and stop an 
investigation, and you advised him 
to do it? 

A. Yes 

Q. Did he not say to you then that 
he courted an investigation if they 
wanted to make it? 

A. Yes. 

Q. He declined to do that to stop an 
investigation, did he not? 

A. No. 

Q. What did he say? 

A. He said he would cancel the 
sales. I had no other conversation 
with him. I was in the room when he 
had a conversation with Mr. Baylor, 
but I did not hear the conversation. 

Q. That all occurred after the sales 
had been made, did it? 

A. Yes; the conversation on Sun- 
day occurred after the sales had been 
made and I gathered that from what 
McGaughey teld me and I did not 
know whether the sales had been 
made or not. 


e 


RE-DIRECT EXAMINATION. 


Q. Did the Commissioner make any 
remark or statement to you that he 
did not want to be dictated to by you? 

A. No; he told me after Mr. Baylor 
had talked to him about the relation 
of the clerks buying lands he (Mc- 
Gaughey) told me he did not propose 
to be criticised and would fire any one 
that did itand I told him I had not 
criticised h m. 

Q. You state that youanod Mr. Bay- 
lor advi-ed him that if he would can- 
cel those sales that the probability was 
there would be no Investigation and 
\if so it would not amount to anything? 

A. Yes; he said he would cancel 

those sales in Liberty county. He 
| stated those sales were made three 
; weeks before he knew of it. He said 
he would stand by the Harris county 
lands but not by the Liberty county. 

Q. Did you ever hear him make any 
other statement in regard to that? 

A. Yes; to tell the truth I donot 
want to talk aboutit. I heard him say 
afterwards that he construed the 
law to mean that he had a right to 
sell any land under the law of 1875 to 

any person he wanted; I had several 
conversations with him; Col. Mce- 
Gaughey always treated me courteous- 

ly and geatlemanly. 

Q. (by the President). Did you say 
the Commissioner said that when he, 
the Commissioner, would tell a clerk 
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to put a section on the market that 
the clerk would put the whole county 
on the market? 

A. No; he said that whever a party 
would come to him to put a section on 
the market that the party would go 
down and tell the clerk to put the 
whole county on the market, and that 
the clerk weuld put it all on. 

Q. Did he say who those parties 
were who imposed on him? 

A. No;I thought it was clerks in 
the office in conjunction with others. 


TESTIMONY OF L.S. ROSS, JR. 


L. 8. Ross, Jr., witness for prosecu- 
tion, on being duly sworn, testified as 
follows: 

Q. What is your name? 

A, L. 8. Ross, Jr. 

Q. Do you hold any position in the 
Land Office? 

A. Yes. 

Q. What position, or in what de- 
partment of the Land Office? 


A. In the school land department. 


Q. Do you remember the circum- 
stances or about the time the school 
lands in Liberty and Harris counties 
were put on the market? 

A. Yes. 

Q. I believe the Harris county lands 
were puton the market first, were 
they not? 

A. Yes. 

Q. Do you know how that came 
about? 

A. Yes. 

Q. State what you know about it. 

A. Well, the first knowledge that I 
had of it, Mr. David Boaz presented 
me two applications at my desk and 
stated that the Commissioner— 

Respondent here objects to ang con- 
versation out of the presence of the 
respondent. 

Objection is sustained, and the wit- 
ness is cautioned only to state facts. 

Q. Teil what occursed. 

A. He presented the applications to 
me. 
Q. Did you see him in conversation 
with the Commissioner prior to the 
a eg toca of the applications. 

a. 


. No. 

Q. Was that the first time you had 
seen himin the Land Office at that 
visit of his? 

A. That was the first time on that 
visit; I had seen him several times be- 
fore; he had been in the officea week 
or two or a month before that. 

Q. Who was with Boaz? 

A. When he came in the office I 
think he was alone. 

Q. Did he get the land when he pre- 
sented those applications? 


COURT JOURNAL. 


45 


A. No; not at that time. 
Q. What oceurred? 


A. IT informed him that those lands 
were not on the market as detached, 
but that I would consult with the Com- 
missioner, and took the application up 
to him and showed him the map where 
the sections were, and the matter was. 
discussed at some length in regard to 
those applications. 

Q. Who was it discussed by? 

A. By the Commissioner and myself 
and John McGaughey. 

. Was Boaz present. 

. I don’t think so? 

ey you know Mr. Friedenhaus? 
es. 

Was he there? 


oO. 

. Was he up stairs? 

. No; not when the Hairis county 
land was put on the market. 

Q. Who was present in this conver- 
sation up stairs? 

A. The Commissioner, John Mece- 
Gaug hey and myself. 

Q. Tell the court what occurred in 
that conversation? 

A. I don’t hnow that I can repeat 
the conversation; the Commissioner 
stated that he thought he could place 
these lands on the market as detached 
land; that his construction of the law 
was that if they did not join any un- 
appropriated public land that 
he could place them oa _ the 
market as detached lands, and I think 
Mr. John McGaughey took a contrary 
view of the matter. 

I carried the applications to the 
Commissioner and got amap of the 
lands; I showed him them. He picked 
out by the application the sections 
that were applied for. 

Q. What was che conversation? 

A. The Commissioner stated that 
he thought he could put those lands 
on the market and sell them as de- 
tached lands under section 22 of the 
acts of 1887, and he construed the Jaw 
to mean if those sections did not join 
any unappropriated public lands they 
could be put on the market if situated 
in counties organized prior to 1875. 

Q. What did John McGaughey say 
to him? 

A. I don’t remember; he said he did 
not think they could be sold; he took 
a contrary view from the Commis- 
sioner. The commissioner instructed 
that the county be placed on tbe mar- 
ket under section 22, that is, all the 
school lands should be sold to any 
person who should apply. 

Q. Was there any award made on 
those applications? 

A. No; not for several days. The 


POPOPOPO 


AG 


date of the award is always 
noted on the outside of the applica- 
tion, but the date of the sale is dated 
back to the date of the note, be- 
cause the Treasurer in opening up an 
account with a person always opens 
up the account with the date of 
the note, and the date of the sale 
in our office must agree with the 
Treasurer’s date. The epee on 
may be filed to-day and the award 
not made for a month. 


Q. Had these lands been on the 
market to others than actual settlers 
before that? 

A. No. . 

Q. That was the first time this 
block nad been placed on the market 
to others than actual settlers, was it? 


A. Yes. 

Q. How long had they been placed 
al market before they were all 
sold. 

A. They were sold within a few days 
after. They were not on the market 
long. 

Q. What about placing the Liberty 
county lands on the market? 


A. Well, I believe Mr. Boaz and Mr. 
Frieden haus had filed applications for 
some of those lands in Liberty county, 
and I informed him that they could 
not be sold except to actual settlers, 
and the Commissioner came down 
stairs, and Mr. Boaz and the Commis- 
sioner and myself went into the 
eee ae room to examine the map, 
and I poiated out the sections that 
had been applied for, the applications 
for which I had in my hand, and Mr. 
Boaz made quite a lengthy speech as 
to the character of the land, and said 
it was unfit for settlement and had 
been on the market for several years, 
and that the land was low and flat 
and was crawfishy land, and that a 
person could not live on it without 
going to the expense of ditching it, 
and the Commissioner said that if that 
was the character of the land that he 
could place them on the market under 
his construction of the law. He then 
authorized them to be placed on the 
market. He said if it was not fit for 
settlement that he could not see any 
reason why it should oot be sold to 
others than settlers. 


Q. Had any of this land ever been 
sold as detached and isolated land be- 
fore that? 

A. No; I don’t think so. Yes; I be- 
lieve there was one section, perhaps, 
or two, that had been sold prior to 
that date. 


Q. To actual] settlers? 
A. No; as detached land. I believe 
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there were two sections sold to Mr. A. 
Schwartz. 

Q. Whois Mr. Schwartz? 

A. Idon’t know his business. He 
lives in Austin. Heis the father-in- 
law of Mr. Harris. 


Q. What is Mr. Harris’ business? 

A. He is corresponding clerk in the 
Land Office. 

Q. How long before the Boaz and 
Friedenhaus conversation before this 
Schwartz sale? 

A. About eight or nine days. 

Q,. Did you hear the Commissioner 
say any inne about that sale? 

A O 


Q. With the exception of the 
Schwartz sale there had been no sale 
of the land in this block except to ac- 
tual settlers, had there? 

A. Yes; that is my recollection of it. 

Q. Did Messrs. Boaz and Frieden- 
haus both talk to the Commissioner 
about this? 

A. I don’t think Mr. Friedenhaus 
had much to say; I don’t remember of 
his having talked any; Boaz did most 
of the talking. 

Q. What did the Commissioner 
say after that? 

A. Well, he said he authorized us 
to go ahead aad sell them on those 
applications as detached lands, and I 
construed that to mean the same as 
Harris county lands. 

Q. How long was it before they 
were all gone? 

A. Some were sold within four or 
five days; some few sections were left 
there for three or four weeks. 

Q. What did he say about writing 
to the county clerk? 

A. He gave me noinstructions in re- 
gard to that. 

Q. You made the award right 
straight, did you not? 

A. No; we notified the county clerk 
that the lands had been changed and 
detached. ° 

Q. What was the object of that 
notice? 

A. Well, I suppose the object of it 
was the lands were on the market to 
settlers, and the object was to give 
notice te the people and county clerk 
that they could be bought by others. 

Q. Did you get are ply from him. 

A. Yes. . 

Q. Did you make the sales upon 
those applications that you had in the 
land office. 

A. No; there were corrected ap- 
plications filed by some of the parties 
three or four days after. They were 
just substituted for their other appli- 
cations. 

Q. Their old applications held the 
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right of way for their substituted ap- 
plications, did they? 

A. Yes. 

Q. Then these purchasers’ rights 
dated from the time they induced the 
Commissioner to put the lands on the 
market? 

A. That would be the date of the 
Other sale, but the date of the award 
would be the date the Commissioner 
signed it. 


Q,. State whether or not, in this con- 
versation between the Commissioner 
and Boaz, if the Commissioner asked 
Boaz if he wanted any of the land? 


A. Yes; heasked Boaz if he wanted 
to buy some of these lands, and Boaz 
said he did, and he had the applica- 
tion, aod the Commissioner said all 
right, that he thought it good public 
policy to sell these lands and he put 
them on the market. 

Q. Did he say that as soon as Boaz 
said he wanted some? 

A. Yes, very soon after. 

Q. Mr. Ross, what counties join 
Liberty on the southeast? 

A. I believe Chambers. 

Q. What on the south? 

A. Chambers. 

Q. On the east? 

A. Jefferson county. 

Q. This is all one body of school 
land in Liberty, Chambers and Jeffer- 
son, is it not? 

A. Yes. 

Q. Those in Chambers and Jeffer- 
gon are not placed on the market, and 
are only for sale to actual settlers, are 
they not? 

A. The ruling has not been changed 
on them. 

Q. Did Mr. Boaz want any of those 
in Chambers or Jefferson couaty. 

A. No; I don’t think he made ap- 
plication for them. 

Q. Is it not a fact that some appli- 
cations have been made for sections in 
this block, not actQal settlers, and 
have been rejected? 

A. Yes. 

Q. Lately? 

A. I believe they were filedin Jan- 
uary. 


Q. Why were they rejected? 


A. For the reason that the ruling in 
placing the land on the market had 
not been changed and they were only 
on sale for actual settiers and the par- 
ties applying did not swear they were 
actual settlers. 


Q. Who was the first man who ap- 
plied for the purchase of those lands, 
that had been held for actual settlers, 
applying not as actual settlers for the 
Jand, in the blocks in Harris and Lib- 
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erty counties? I mean the blocks 
joined together in Liberty county. 


A. Ithink Mr. Haldeman, for one, 
and Mr. Schwartz. 

Q. Did they get theirs? 

A. Mr. Haldeman got his. He got 
one section that joined the Schwartz 
section. 

Q. Who got the first in Harris coun- 
ty in that block. 


A. Mr. Boaz, I believe. That is his 
award dates first. I don’t know if he 
got it first. The Harris county lands 
were put on the market in December, 
the Liberty county lands in January. 


Q. I will ask you if parties in those 
counties, Harris and Liberty counties, 
had not applied and written to the 
Land Office to know if they could not 
purchase? 

A. Yes, I believe there was some 
correspondence. 

Respondent objects, as the letters 
are the best evidence. 

The Chair rules that the objection is 
well taken if the letters are accessible. 

Q. Are those letters preserved? 

A. Yes, they are on file now. 

Q. State whether or not you told 
Mr. Boaz, in the presence of the Cum- 
missionsr, that parties had written 
letters and applied for those lands, 
and that if they gave Mr. Boaz the 
land that there would be a kick. 

A. I told that tothe Commissioner, 
but I don’t think in Boaz’s presence. 

Q. Then the Commissioner knew 
that parties down there wanted to buy 
these lands that were not offering to 
buy them as actual settlers? 

A. Yes; I suppose from that he 
would know. 

Q. Mr. Ross, I will ask youif the 
ruling prior to this time had been that 
those lands could not be placed on the 
market, except to actual settlers? 

A. Well, they were on the market 
for sale only to actual settlers. The 
Commissioner ruled in some instances, 
where there were only two or three 
sections, that they could besold toany 
person. 

Q. Did you tell the Commissioner 
whether or not you agreed with him 
on that point? 

A. I think I told him I did not 
think those sales could be made in 
regard to the two sections applied 
for by Boaz unless the whole 
county was placed on the market; I 
did not think a distinction could be 
made with those two sections. 


CROSS-EXAMINATION,. 


Q. How long had you been in that 
department? 
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(). In the application. is the note also. 


Q. Who did you first go in there | filled out for which the land is sold ? 


under? 

A. Under Mr. Hall. 

Q. Had the Commissioner ever been 
called upoo before that time to rule 
upon the question presented as was 
presented in regard to the Harris 
pouty and Liberty county lands? 

A. No; not that I remember of. 

Q. That was the first time he was 
called upon to make a ruling of that 
eharacter, was it? 

A. Yes. 

Q. You had been acting without 
ene eres ruling from him, had 

ou 
4 A. Wherever the lands were in a 
block, and I knew what the law was, 
and of course applications were made 
for detached land, and if it was in a 
county where the land was only on 
the market for actual settlers, it could 
not be awarded. 

Q. You had been acting that way for 
yourself without any ruling from 
him? 

A. Yes. 

Q. That was the first time he had 
been called on for a ruling? 

A. Yes. 

Q. What did you do when he de- 
cided you could sell the land under 
section 22? 

A. I instructed the corresponding 
clerk to write a letter to the county 
clerk? 

Q. Was that done? 

A. Yes. 

Q. The clerk had acknowledged the 
receipt, and then these applications 
were taken up and passed upon and 
awarded, were they? 

A. Yes. 

Q. Were the lands put on the mar- 
ket before the notice had been given 
and you were notified of the fact that 
it was received by the county clerk? 

A. No; they were not. I consider 
that the lands were not on the market 
until the eounty clerk had ac- 
knowledged receipt of the letter, and 
then they were on the market. That 
was my construction of that. 


Q. You were asked if these parties 
did not have a preference right to 
others? 

A. I don’t know if they had a prefer- 
ence right. 

Q. Were not those applications can- 
celled? 

A. They were rejected and new ap- 
plications filed. 

Q. Is this paper a similar applica- 
tion to those made (witness is here 
shown a paper). 

A. Yes. 


A. Yes; it is part of the application. 


Q. The application of that character 
had to be made after you received notice 
from the clerk of the receipt of your 
notification ? 

A. Yes; I required it. I rejected the 
application unless 1 had instructions to. 
proceed differently. 

Q. Do you know how long these 
lands had been on the market to actual 
settlers? 

A. They had been on since 1888, some 
time. 

Q. How many applications have been 
made to you by actual settlers intending 
to settle on the land? ‘Take Harris 
county first. 

A. There were a few. 

Q. As to the Liberty county lands? 

A. Very few; ‘I suppose about a 
dozen sections.3 ips we teams 
~Q. Do you know whether these 
lands were on the market prior to the 
acts of 1887 and 1889 to actual settlers. 
: A. Yes, I think they were. ~--*, 

Q. Do you know at what price? “3 

A. I believe they. were on the mar- 
ket under the dollar act at one time. 

Q. Were any of these lands bought 
under the dollar act? — 

A. No; I believe some were, but I 
don’t remember the sections. 


Q. These lands remained on the 
market all the time to actual settlers 
and no actual settlers applied? 

A. Yes. 

Q. Do you know whether some 
three or four sections were sold four 
or five months before that, under sec- 
tion 22,in Liberty and Harris coun- 
ties. 

A. I don’t remember. 

Q. When Mr. Boaz came there and 
was talking about the Harris county 
lands, tell the members of this court 
what time of day it was. 

A. It was inthe morning; I don’t 
know what time. 

Q. During office hours, or not? 

A. Yes. 

Q. Who was present? 

A. All the clerks were there; I don’t 
know if any others were present or 
not. 

Q. State whether there was any se- 
crecy about the conversation between 
Mr. Boaz and ths Commissioner, or 
between yourself and the Commis- 
sioner, in regard to the Harris or Lib- 
erty county lands? 

A. There was not. 

Q. Can you state the gentlemen who 
were present and in hearing of the 
conversation that occurred between 
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Boaz and yourself and John Mce- 
Gaughey and the Commissioner. 

A. There were only two others in 
the room. They were Mr. Fauqua 
and Mr.Granberry. They have desks 
in the office. 

Q. At what length did you discuss 
the matter? 

A. I suppose we were ten minutes 
discussing the matter; we thoroughly 
understood the character of the land 
and all; there was nothing secret 
about it; it was perfectly open. 

. Now, when these lands were 
placed on the market, did you keep 
any record in the office of it? 

A. Only the letter which was copied; 
that was the only record we had. 

Q. When you placed these lands on 
the market, was it a secret? 

A. No. 

Q. Did the Commissioner or any- 
body enjoin upon you to keep it a 
secret about putting these lands on 
the market? 

A. No. 

Q. How often were these records in 
ane office examined by gentlemen 

ere and those coming here from a 
distance? 

A. I suppose they were examined 
every day. 

Q. Did citizens here, and gentlemen 
from a distance when here, have access 
to the records, or would you show them 
to them? 

A. They had access to them, or we 
would show them to them. ‘They could 
go and look at them themselves. 

Q. Did you, or not. have maps pre- 
prepared showing these lands that were 
on the market? When you put Harris 
county on the market, did you havea 
map showing what lands were on the 
market ? 

A. No. There were inaps, but not for 
public use. 

Q. I want you to tell the court who 
was the first man that bought any sec- 
tion of land in Liberty county of this 
school land, as detached. after it was 
placed on the market out of this block ? 

A. I don’t know who the first appli- 
cant was; they were all passed on at the 
same time. Some of the applications 
were passed on at the same tiine. 

Q. What about Mr. Haldeman that 
you spoke of? 


A. His application had been filed 
prior to the time that this block was 
placed on the market; and prior to 
the time that Boaz and Friedenhaus 
talked with the Commissioner; Boaz 
was the first man that put in an ap- 
plication to buy—an application for 
one section for himself. 


Q. Had the Commissioner made any 
5—Ct. Jour. 
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ruling on it at that timeas to whether 
this block was subject to sale under 
section 22? 

A. I don’t understand the question. 

Q. Do you Know what mmis- 
sioner Hall’s rulings were in regard 
to these two counties, or in either 
county; whether hes placed lands on 
the market under section 22 that were 
na ee bodies similarly situated to 
this? 
(Relator objects as it is not a matter 
of inquiry if any other Commissioner 
violated the law or not, as that is im- 
material.) 


Statement by respondent’s counsel: 
The question goes as to the intent of 
the party and alsoif we can show that 
he was following a precedent and to 
that extent we would be exhonorated 
from any wrong intent. 

Statement by the President: Is it 
that same class of lands you are re- 
ferring to? 

Answer by respondent’s counsel: 


es. 

Q. (By Chair.) [think the inquiry so 
far ag it relates to lands similarly sit- 
uated coming under the same act, it is 
admissible. The objection is over- 
ruled. 

Relator objects to the form of the 
question as it is too general. 

Said objection is by the Chair over- 
ruled. 

Q. Do you know whether Mr. Hall, 
the Commissioner preceding Mc- 
Gaughey, put lands on the market 
similar to these in other counties? 

A. Yes; in anumber of counties. 

Qustion (by relators): Were these 
other counties organized prior to 1875? 

A. Yes. 

Q. Haw many counties? 

A. About fifty or sixty, or perhaps 
more. 

Q. Examine that map. 
here shown map.) 

A. Those marked in red were all 
placed on the market, and it applied 
to all the school lands in that county. 
They were put on the market by Mr. 
Hall. This is Medina county. 

Q. What does the blue represent on 
that map? 

A. I don’t Know what that has ref- 
erence to. 

Q. Examine this map. (Witness is 
hereshown map of McMullen county.) 
What represents the school land on 
that map. 

A. I know that all the school land 
that was on the market in this county 
are for sale uoder section 22 and were 
put there by Commissioner Hall. 
This is McMullen county that I am 
speaking of, 


(Witness is 
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Q. You don’t know if the red repre 
sents the school lands or not, do you? 

A. I think they do, but I don’t know 
if they are school lands are not. 

Respondent offers map of Medina 
and map of McMullen county in evi- 
dence in connection with this witness’ 
testimony. 

Relator objects to the introduction of 
the maps, as they have been colored 
since they were lithographed and have 
not been identified. 

Statement by respondent's counsel: 
He has stated that school lands in these 
counties were placed on the market by 
Mr. Hall. 


RE-CROSS-EXAMINATION, 


Q. Can you swear of your own 
knowledge that these sections colored 
red are school lands? 

A. Yes; I know that by having re- 
ferred to the map very frequently. 

Q. Is it not a fact that you don’t 
know anything about this map? 


A. Yes; that map is supposed to be 


& copy of the map we use in the office. 
Q. (by the Chair): Do you know 
that this map is a copy ot the map 
in the office? 
A. No; I never compared them. 
(Chair excludes the map of Medina 
Or i offered by respondent.) 


ave you examined that map to 


see whether it is authenticated and 
whether it is a Land Office map? 

A. That is a Land Office map. 

Q. Is that the same kind of ma 
that is kept in the Land Office an 
sent out to parties wanting authenti- 
cated maps? 

A. Yes. 


Q. Are the maps sent out fixed like 


that, to show where the school lands 
are located? 


A. No; wesend it out without the 


coloring on it. 

Q. Is that not a regularly authenti- 
cated map of the Land Office? 

A. Yes; that is a lithograph map 
and a lithograph certificate; none of 
the lithograph maps are colored; I 
don’t testify that it is correctly col- 
ored, 

(Respondent withdraws the map for 
the present, and will have it compared 
and introduce it again.] 

Q. How much land and how 
counties were put 
Mr. Hall? 

A. I don’t know whether the lands 
in those counties were similarly situ- 
ated, but there were fifty or sixty 
counties puton the market. ° 

Q. When was that? 

A. It was immediately after the act 
of section 22 went into effect. 


many 
on the market by 
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RE-DIRECT EXAMINATION, 


Q. Were those lands detached and 
isolated, that were placed on the market 
under the Act of 1887. 

A. In some they were detached and 
in some they were not. 

Q. In how many counties did he put 
lands on the market not detached and 
isolated ? 

A. I think in Medina county, but I 
am not positive about that. 

Q. How many sections? 

A. Ten or twelve. - 

Q. Any other counties that you re- 
member of? 

A. No, none that I remember of. 

Q. When you say Mr. Hall put fifty 
or sixty counties on the market, under 
section 22, you don’t mean to ag that 
the lands were not detached and isolat- 
ed, do you? Do you mean to say that 
he put lands that Were not detached and 
isolated on sale to others than actual 
settlers ? 

A. I mean that he has put as many 
as fifty counties on the market under 
section 22; all the school lands in 
those counties. 

Q. Do you Know if those lands were 
attached? 

A. No. 

Q. Do you know if they were or- 
ganized before 1875? 

A. Yes; they were all organized be- 
fore that. 

Q. All of the counties were put on 
the market under the act of 1887? 

A. Yes. . 

Q. Some were for sale to actual set- 
tlers, and some to any person, were 
they? 

A. Yes. ‘ 

Q. Did Mr. Hall sell the lands he 
put on the market to any person, or 
did he recognize a distinction? 

A. In those fifty counties the lands 
were sold to others than actual settlers 
without any distinction as to whether 
they were detached or not. For in- 
stance, there was Medinacounty. ‘here 
were eight or ten sales made in that 
county. 

Q. How many sections in Medina 
county were sold that were not isolated 
and detached ? 

A. I do not know that. 

Q. (by witness) Do you mean on the 
market in that county? I think about a 
hundred. 

Q. I asked you how many sections in 
Medina county that joined were placed 
on the market under section 22. 

A. Icould not state without I saw 
the map. 

Q. Approximate it. 

A. I van’t without seeing the map. 

Q. Taere was only a small portion 
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sold to others in Medina county than 
actual settlers that were not detached 
and isolated, were there? 

A. No. 


Q. Was the application of Mr. Boaz 
marked rejected by order of the Com- 
missioner. 

A. No;I did that myself. 

Q. In that eonversation between he, 
you and Mr. Boaz, he told you to have the 
lands put on the market, did he? 

A. He said to sell it to anyone who 
would apply. 

Q. It is the custom to receive applica- 
tions for land where they are not on the 
market? 


A. Yes, but they are rejected. 
are rejected after examination. 

Q. Was not this merely a forma] mat- 
ter of marking these applications re- 
jected? 

A. Yes, I suppose so. 

Q. Itis a fact that these parties who 
had their applications on file were not 
rejected because others were ahead ot 
them, were they? 

A. They were rejected because I did 
not think they could be sold before the 
notice from the clerk was received ac- 
knowledging receipt of the letter. 
Other applications were putin their 

laces. I supposeif their applications 

d been applied covering the same 
land, the matter would have been dif- 
ferent. 

Q. They were not marked rejected 
until the other applications were made 
by the parties, were they? 

A. No. 

Q. Parties would hardly file for land 
where there was an application on file 
not rejected, would they? 

A. No, not if they found an applica- 
tion on file not rejected. They would 
not be apt to file on it. 

Q. Do you know whether DeCor- 
dova and Friedenhaus filed their ap- 
plications after the first ones were van- 
celled? 


A. The Friedenhaus applications 
were rejected and he filed others. | 
don’t remember about DeCordova. 
Friedenhaus did not file his last applica- 
tion in person. 

Q. Who filed it for him? 

A. [think Mr. McVarty, of Covert & 
McCarty, filed his. Applications were 
filed several days after the lands were 
placed on the market. Friedenhaus 
filed his first application in person. 

Q. You say that when these lands 
were put on the market, it was a public 
matter in the office? 

A. Yes. 

Q. What record was kept of the fact 
that they were put on the market? 


They 
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A. The record of classification, which 
is a bound book. 

Q@. Were these Liberty and Harris 
county lands reclassified on that book 
at that time? Was there any change in 
the classification between the time the 
letter to the clerk was written and the 
answer received ? 

A. There was a notice on the classi- 
fication book the day the Commis- 
sioner made the ruling. 

Q. Your letter books are not open to 
the public, are they? 

A. No 


Q. Is it not a fact that there was 
nothing in the office to show that these 
lands were on the market except a 
copy of the letter in the book in regard 
to the placing of these lands on the 
market? 

A. There was a memorandum made 
at the top of the classification book, 
which isa public record, that these 
counties had been changed to section 
22. That was done I think the day 
the Commissioner put the lands on 
the market. I don’t remember if 
Harris county was marked that way. 


Q. Was it a fact that these lands were 
placed on the market when you made 
that entry? 

A. Yes. The day the change was 
made was the date I put it on the book. 

Q. Why did you require the parties 
to file new applications? 

A. I supposed the applications should 
not be filed till the clerk had acknowl- 
edged receipt of the letter? 

q. You did not reject the applications 
until the parties had the new ones ready 
to file, did you? 

A. Yes, every day as they were filed. 
1 do not think that | did not reject them 
until the others were ready to file. 

Q. Is it not a fact that it was not gen- 
erally known here unti] after the county 
clerk had acknowledged receipt of your 
letter that these lands were placed on 
the market, and is it not a fact that 
Boaz and Friedenhaus were the only 
ones that knew it? 

A. I don’t know. They did know it. 

Q. They found it out from the Com- 
missioner as soon as he changed.his rul- 
ings, did they not? 


RE-CROSS EXAMINATION. 


Q. State whether you or the Com- 
missioner to your knowledge favored 
anybody in buying these lands, or 
was everybody treated alike so far as 
you were concerned? 

Relator objects, as itis a conclusion 
of the witness. The answer would in- 
volve the opinion uf the witness. 

A. Everybody was treated alike. 

Q. Are you the sale clerk? 
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A.Iam. I made the examination 
and the awards. 

Q. Were any of those first applica- 
tions that were filed there cancelled 
by order of the Commissioner? 

A. No. I don’t think the Com- 
missioner ever instructed me to cancel 
any of them. I did it of my own mo- 
tion. 

Q. (by the court.) Were all the 
applications for purchase of school 
lands referred to and acted on 
by the Commissioner, or did _ the 
clerk pass on some of those applica- 
tions without referring them to the 
Commissioner ? 

A. Well, such as I considered did not 
not come under the Commissioner's in- 
structions I always referred to him; but 
if I had instructious to sell in a certain 
way, I always sold without referring it 
to the Commissioner. 

Q. (by the court). At whose request 
and by reason of whose influence were 
the Harris and Liberty county lands 
placed on the market to other than act- 
ual settlers ? 

A. I believe Mr. Boaz was the first 
who asked that they be placed on the 
market to others than actual settlers. 

Q. (by the court). That inasmuch as 
the report of the investigating cominittee 
of the Land Office said something of 
your receiving some gift, explain your 
connection therewith. 

A. 1 received a silk hat from Mr. 
Boaz. 


Statement by respondent’s counsel: 
While we recognize of course the right 
of the court or any member of the court 
to ask any question that will affect the 
defendant, we believe that the question 
which is now in hands of the President 
for propounding to this witness at the in- 
stance of a member of the court, cannot 
be legitimate testimony to atfect the de- 
fendant, and if it does not affect him 
prejudicially or advantageously, then it 
is not a question to be asked of any wit- 
ness; but the question having been asked 
by a member of the court, the respond- 
ent, had it been asked by the managers, 
would have objected to it, but having 
been asked by a member of the court, 
the respondent does not feel like ob- 
jecting to it, but feels that this explana- 
tion should be made. 


A. I believe the first trip Mr. Boaz 
made up here some one came up to 
the office and told me that he had 
given me a silk hat and had left it 
at some store, and in the afternoon 
Mr. Boaz was in the office and I went 
out to thank him for the hat, and told 
him I did not wear a silk hat and had 
no use for it, and he stated to me that 
he gave me that hat to show his ap- 


preciation for a letter that he had 
received from my father recommend- 
ing him as a gentleman, etc., while 
my father was Governor of the State, 
and he showed me this letter, which 
he had in his pocket, and stated to me 
that he gave me that hat because of 
that letter. 


RE-CR18S EXAMINATION, 


Q. I will ask you if that hat had 
any influence, or anything whatever 
to do with the sale of these lands, 
directly or remotely? 

A. No. 

Q. Were the lands spoken of in that 
connection? 

A. No, he said nothing atall of them 
in that connection. 


RE-DIRECT EXAMINATION. 


Q. Mr, Boaz made two trips to the 
Land Office, did he not? 

A. Yes. 

Q. State whether or not he stated in 
the presence of the Commissioner 
whether or oot he made a profit on the 
prior purchases, and if the lands had 
increased in value? 

A. I believe he stated on one trip 
that he had sold some of his land ata 
profit. 

Q. How much profit? 

A. I believe he said fifty cents per 
acre profit. 

Q. I will ask you, when Mr, Boaz 
was talking with the Commissioner, 
trying to get him to put the Liberty 
county lands on the market, did not 
the Commissioner tell him that there 
were too many of the sections to put 
them on the market to others than 
actual settlers? 

A. Yes, I believe he said there were 
too many in that block, and he did not 
believe that he should sell them. 

Q. Did he adhere to that ruling? 

A. No, 

Q. After Boaz told him what kind 
of land it was and that noone could 
live on it, then the Commissioner told 
you to sell it, did he? 

A. Yes. 

(). Did he ask Boaz if he wanted to 
buy? 

A. Yes, he asked Boaz if he wanted 
to buy. 

Q. The lands were for sale were they 
not, Mr. Ross. 

A. Yes. 

Q. They had been on the market for 
several years had they not? 

A. Yes. 

(). You stated that Boaz said he made 
a profit on some of his lands? 

A. Yes. 

Q. What time was that? 
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A. After he had made the purchase 
of the Harris county lands. 

Q How long afterwards? 

A. I don’t remember. 

Q. Was it a month after? / 

A. I think it was about the time he 
applied for the Liberty county lands. 
I think it was during the same trip. 
It was when he first came into the 
office and shook hands with the clerks 
and was talking for some time. 


Q. Who did he tell that to? 

A. I don’t think he told anybody par- 
ticularly. He was talking to all of the 
clerks. 

Q. Was Mr. McGaughey there? 

A. No. He was talking to me and 
the other clerks in the office. He was 
making no secret of it. 

B. F Cameron, witness for the pros- 
ecution, being recalled by the pros- 
ecution, testified as follows: 

Q. You were asked this morning if 
after you made your application you 
had already arranged to sell the land 
at an advance in price. State whether 
shortly after you made your applica- 
tion you made a contract to sell your 
lands at an advance? 

A. Yes. 

Q. How much advance? 

A. Seventy-five cents per acre cash 
advance. 

Q. How much did that amount to? 

A. $1900.20 on the four sections. 

Q. You had no difficulty in making 
that arrangement, did you? 

A. No. 


CROS8S-EXAMINATION. 


Q. How long was it afterwards that 
you made the sale by which you made 
@ profit on your purchase? 

A. About a month. 

Q,. Did you not state to the Commis- 
sioner at the time you made your pur- 
chase, that you had a prospect of ad- 
vance? 

A. No. ; 

Q. After that you were to make 75 
cents advance on the purchase? 

A. Yes, but I did not make it. 

Q,. Do you claim the land yet? 

A. Yes. 


RE-DIRECT EXAMINATION. 


Q. Why did you not make the 
profit? 

A. The abstract of title would not 
go through. 

Q. Why? 

A. A lawyer passed on the abstract 
and passed it not good. 

Q. For what reason? 

A. He passed on three; one was 
good, the others were not, because I 
was not an actual settler. 


COURT JOURNAL. 


| ducted in court. 


58 


Court adjourned until to-morrow 
morning at 9 o’clock. 


SENATE CHAMBER, 
Austin, TEXAs, May 3, 1893. 


Court met pursuant to adjournment, 
with Lieutenant Governor Crane pre- 
siding. 

Relator’s counsel make the following 
motion, as an amendment to the articles 
of impeachment: 

Now comes the board of managers and 
ask the Court to permit them to amend 
article 25 of the articles of impeachment 
by striking out the word ‘‘unappropri- 
ated’’ where it occurs in said article, for 
the following reasons: Because the in- 
sertion of said word ‘‘unappropriated”’ 
occurs there by clerical error of some of 
the board of managers, or of the steno- 
grapher in copying said alleged false 
certificate. and the error was not de- 
tected by said board of managers until 
after said articles of impeachment had 
been filed. 

‘Motion refused by the following vote: 


Respondent’s counsel make the fol- 
lowing statement: 

Mr. President: We do not know 
what action the court took on the 
proposition as made in the demurrer, 
and in the argument that this was a 
criminal court; but whatever action 
was taken—whether this be strictly a 
criminal or a quasi court, or strictly 
and literally a civil court, the proposi- 
tion on the part of the managers we 
concede to be unallowable, and we speak 
to this motion, not so much because of 
any importance that may be attached to 
it itself, as that we desire that this case 
shall be conducted as cases are con- 
Under the practice in 
both civil and criminal cases, in Texas, 
by not only statutory law,'but by rules 
of court, no amendment can be made to 
the pleadings of the parties, either in a 
criminal case or a civil case, after the 
parties have announced ready for trial, 
and have gone to trial on the merits. 
While we concede that up to the time of 
the announcement of ready for trial 
and the entry by the court into the in- 
vestigation upon the merits, that it is 
competent and allowable that the house, 
through its managers, might have pre- 
ferred additional articles of impeach- 
ment, and might, to any extent they 
saw proper, have amended, modified, 
withdrawn or added to the substance of 
the articles of impeachment, yet after 
announcement of trial and having gone 
into the investigation on the merits of 
the case, that then it is too late, under 
any rule, in any court, under any prac- 
tice that has been known to me, that 
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any court could entertain a motion of 
the character of the managers on the 
other side. And if the rule, as known 
to the practice in our courts where the 
property, the character and reputation 
of a citizen is concerned, are to be 
judged, it seems to us, if the court, that 
some authority ought to accompany the 
motion to change the rule. I know not 
how managers may be prepared with 
reference to tendering to this court any 
authoritative reason for their motion, 
but until they have provided themselves 
with some authorities or some reason, 
we take it that the practice prevailing 
in the courts of our country would ex- 
clude the motion. It is not beeanse we 
deem the amendment material, that it 
adds to or takes from the strength. but 
it is upon the ground that it is our duty 
to the court, to the respondent, to our- 
selves, and to the political history of 
this country, to have this trial con- 
ducted according to rules of law, and it 
is for that reason we object. 


Statement by relator: 

We had hoped that counsel for re- 
spondent would consent to so reasonable 
a request. Counsel says he does not 
know whether this court has declared 
this proceeding to be civil or criminal. 
It seems to me that this court has de- 
clared this to be a civil proceeding. 
While it may be true that it may be 
characterized as quasi criminal in its na- 
ture, yet in its nature and practice it is 
established authority throughout the 
country—throughout all the American 
States—a civil proceeding. And more 
than that, the practice with respect to 
this proceeding is more liberal than in 
ordinary practice in civil cases. 

We are not trying to appeal to the 
liberality of the court on this question. 
I believe the gentlemen will concede that 
the rule laid down by Major Walton is 
not an arbitrary rule. Major Walton will 
not insist on that proposition. He will 
agree that it is unsound. ‘he Supreme 
Court of our State has settled that ques- 
tion. It has been decided that where 
there has been a clerical error—that 
where some error has crept in by inad- 
vertence—that a party will not be preju- 
diced by that fact, but that the court 
will permit him to amend so as to cor- 
rect the inadvertence or clerical error. 
I do not deem it necessary to look up 
these decisions and show them to this 
court. I believe this court, upon re- 
flection, will know the decisions to 
which I refer. Where a man is suing 
for land and there has been a clerical 
error, the court will not prejudice the 
man’s rights, but will permit him then 
and there to correct it. There are other 
instances of like character, the principle 
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being that it is the purpose of the court 
to get at the merits of a question, and 
not skim over it. While the rule in its 
general aspect is, that while pleading in 
civil cases may not be amended after an- 
nouncement for trial, yet where there 
have been clerical crrors and inaccura- 
cies the Supreme Court has permitted 
the parties to amend. | 


Statement by respondent's counsel: 

As stated by Major Walton, I think 
the question raised by the relator is one 
wholly unknown to the court. To come 
in at this. the eleventh hour, and want 
to amend the pleading which has been 
on file in this court for fully a week, 
and this court with a liberality in dis- 
cussion, in argument, which certainly 
can not be complained of, when counsel 
on each side were alloweed six hours, 
and when this article itself has been un- 
der discussion and has been overruled, 
then for these gentlemen to come in at 
this late hour and claim it as an inad- 
vertence, it is strange. I am astonished 
that gentlemen of such ability will come 
in after a case has been on trial for two 
days or more and want to amend their 
pleading. 

I admit very frankly that there are 
rules ifa party is surprised, or if he 
finds himself in a position which would 
be a surprise to him, he might withdraw 
his announcement of ready for trial, if 
the court will let him.and amend his 
pleading. When that is done it will 
open the question of demurrers, and 
what the effect of the amendment will 
be. If they can come in at the eleventh 
hour and amend their pleading, and put 
it back where it was before, and under- 
take to amend it, it reopens the whole 
question. Certainly learned counsel for 
the State do not want to place them- 
selves in that position. We have an- 
swered that article as it is. as follows: 

In answer to the false certificate 
charged, respondent says: When the 
acts of selling the lands in Liberty and 
Harris counties by respondent were 
being considered in the House at the 
present session, one of his friends, a 
member of the House, told respondent 
that, in his opinion, the construction 
he placed on section 22 was correct, 
and that he expected a fight would be 
up in the House that evening, and that 
he wanted to be furnished with a map 
of Liberty county, showing that none 
of these lands joined or lay contiguous 
to any unappropriated public lands in 
that county. Respondent’s son, who 
was a clerk in the Land Office, prepared 
and submitted to Mr. C. W. Pressler, 
an experienced draftsman in said office, 


'of long experience, the map, and he 
found it correct; this was carried to 
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the desk of respondent to get his cer- 
tificate to the correctness of the map; 
respondent was out, and in his absence 
he was informed and believed that 
Chief Clerk Bramlette was requested by 
said clerk to make the certificate, which 
he declined todo. Being a matter that 
was pressing, and a member of the 
House wanting the map, his son, after 
search. found this respondent, who 
himself made the certificate. He dis- 
claims any intention whatever of at- 
tempting to procure wrongfully or 
fraudulently any certificate from said 
Bramlette, or any certificate whatever. 
He says that the certificate states the 
truth, and that the sections marked blue 
on said map were in truth and are now 
detached from any ‘‘ unappropriated 
public lands.”? Respondent avers that 
he never spoke to said Bramlette, or in 
any manner whatever attempted to pro- 
cure said certificate from him; but he 
avers the fact to be that he did make 
said certificate himself, and that the 
same was true and correct and in com- 
pliance with the law. All of which he 
is ready to verify. 

Wherefore, having fully answered, 
your respondent asks that the facts be 
fully heard by this honorable court 
without delay, and that he be honor- 
ably discharged. 


[Signed ] W. L. MCGAUGHEY, 
In propria persona. 
FAULK, 
HENDERSON, 
LIGHTFOOT, 
WALTON, 
As Counsel. 


Thereby answering the very terms of 
the article as they make it. Now they 
propose to come in and knock out the 
term unappropriated public land, what 
becomes of our answer? We have got 
a right to replead. We will have to 
demur in the first place and then re- 
plead. Inadvertence, oversight, mis- 
take! How could the gentlemen have 
failed to see the mistake when our 
answer comes in and meets that question 
upon the question of unappropriated 
lands as they made it. Now after all that 
they want to knock out the word *‘ un- 
appropriated.” 

Question by the court: 

Does the Senate or the House prefer 
the articles? 

Answer by respondent: 

My understanding is, according to the 
Constitution, that the House prefers its 
articles of impeachment. The House 
finds the bill and sends it in. Now the 
bill is found and is sent in as the one we 
have before us. Now counsel come in 
and attempt to change that bill. They 
might just as well have a district attor- 
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ney offer to change an indictment. As 
suggested by cocounsel, these articles 
could not be changed, as it is the bill 
as sent in by the House, and counsel are 
not allowed to change it. 

Statement by relator: 

I don’t care to detain this court by dis- 
cussion. The purpose of this was to avoid 
the circuitous route of getting amend- 
ments from the House. It was clearly a 
clerical error. I believe it in the power 
of the court to permit the correction of 
the error. If we were put down to rules 
of criminal] indictment, that rule would 
apply. The grand jury may present an 
indictment and in certain instances the 
court may permit the district attorney 
to amend the indictment. I don’t feel 
inclined to urge upon this court to pur- 
sue either one or the other course. It - 
seemed to us that the matter was plain 
and while the counsel has been so full 
in his left-handed compliments to the 
board of managers, all of which we will 
return with interest. he seems to hang 
on the limbs of this matter, and he 
seems to try to compel us to go back to 
the House. We think the court has 
power to let us do this and we submit it. 

The chair submits the motion to the 
court. 

Motion was lost by the following vote: 


YEAS—3. 
Baldwin, Tips. 
Bowser, 
NAYS—21. 
Agnew, Kearby, 
Atlee, Lawhon, 
Cranford, Lewis, 
Crowley, McComb, 
Dean, McKinney, 
Dickson, Shelburne, 
Douglass, Simpson, 
Greer, Smith, 
Hutchison, Woods, 
Imboden, Yoakum. 
Jester, 
ABSENT—7. 
Boren, Steele, 
Goss, Swayne. 
Presler, 


EXCUSED—2. 
Browning, Whitaker. 


Statement by the chair: 

Unless counsel on either side can have 
their witnesses here the court will order 
the clerk to issue process and have them 
placed in the hands of an officer. 

L. C. Clark, witness for the prosecu- 
tion, after having been duly sworn, tes- 
tified as follows: 

(J. You are an employe at the Land 
Office ? 

A. Iam. 

Q. How long have you been employed 
there? 
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A. Since McGaughey had charge. 
Q. What department are you in? 
A. In the school land department. 


Q. Who worked with you in that de- 
partment during the last four or five 
months? 

A. Mr. John McGaughey, Mr. W. W. 
Harris, E. M. Phelps, L. S. Ross, Jr., 
J. W. Gillespie and Mrs. McKay. 

Q. What are your duties in the office? 

A. I am one of the corresponding 
clerks. — 


Q. Do you know about the time of the 
sales of school land in Harris and Lib- 
erty counties taking place? 

A. I knew about the time the ones in 
Harris county were taking place, but 
not when they were placed on the mar- 
ket. 


Q. How did you first learn it? 

A. Applications and parties in the 
office buying the lands were my first 
notice of it. 


Q. Do you remember the date on 
which that occurred ? 

A. No;I don’t remember when; but 
it was some time toward the latter part 
of December. 


Q. Did you hear any conversation 
between the Commissioner and other 
parties about the time the Harris coun- 
ty lands were put on the market? 

A. I did not. 


Q. What induced the Commissioner 
to put those lands on the market? 

A. I don’t think I know positively, 
except from hearsay. 


Q. With respect to the land in Harris 
county put on the market, what has 
been the practice and custom of the 
office as to sales of this land prior to 
this time? 

A. To reject all applicatigns to pur- 
chase except by actual settlers. 


Q. That is what portion of the lands? 

A. That is the lands in blocks. I 
have forgotten what block it was. All 
the lands in the county are in blocks. 
There was only one block in the county 
at that time. That had been reserved 
for sale to actual settlers. 


Q. Had that been the practice of the 
office? 

A. That had been the practice of the 
office as long as I had been in the office. 


Q. You were one of the correspond- 
ing clerks, were you? 

A. Yes. | 

Q. Was it your duty to write out no- 
tices to county clerks about lands being 
placed on the market? 

A. I often do that. 

Q. Did you write to the county clerk 
of Harris county? 

A. I don’t know; I think I did. 
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Q. Were parties in the office, and did 
they have notice that these lands were 
being placed on the market after these 
notices were sent out? 

A. I don’t know positively, but I 
think so. I can state that it is a matter 
of record and the records will show. 


Q. Therecord would not show wheth- 
er the parties were in the office and had 
knowledge that these lands were to be 
put on the market, would it? 

A. No. 

Q. Who did you see in the office at 
the time? 

A. 1 saw a great many. 


Q. What was the occasion ? 

A. We usually have a crowd there. I 
saw parties there who had been there re- 
peatedly before. It was no new sight. 
They had been there before. 


Q. Name some of the parties. 

A. E.R. McLean, Mr. Spaulding, E. 
Friedenhaus. 1 think Mr. Taylor was 
there. ‘There may have been others, but 
I don’t remember positively. 


(. What were they there for on that 
day ? 

A. To file applications for the Harris 
county lands. 


Q. What business were these gentle- 
men engaged in about the State, if you 
know ? . 

A. I think Mr. McLean and Mr. Tay- 
lor are in the real estate business. I 
don’t know what business Mr. Frieden- 
haus isin. Mr. Spaulding is a clerk in 
Lueas's drug store. Spaulding made 
application for some lands. He made an 
application first and there was another 
application made and he applied for the 
other lands. The application was filed 
before his application. 


Q. Was the application ‘filed before 
notice to the county clerk? 

A. I could not state. 

Q. State what your first knowledge 
of the Liberty county lands being put 
on the market was? 

A. My knowledge in regard to Lib- 
erty county was that Mr. Friedenhaus 
and Mr. Boaz came into the office and 
were talking to Mr. Ross about Liberty 
county lands. I did not pay much at- 
tention to it. Mr. Boaz and Mr. Ross 
went out, and the next I saw of them 
the two, together with the Commis- 
sioner, were in the draughtsman room 
down stairs. I went in there to geta 
map of Donley county, and I saw them 
looking over a map of Liberty county. 
Mr. Boaz first says to the Commissioner 
that he (Boaz) was away when most of 
the lands in Harris county were sold, 
and that he did not get a chance to buy 
any of them; and the Commissioner 
said, ‘‘Do you want any of these 
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lands?*’ and he said, ‘*Yes: I have an 
application in my pocket;’ and the 
Commissioner said, ‘‘Put them on the 
market.”’ 

@. Did Boaz file his application ? 

A. I could not state; that is not my 
desk. 

Q. He said he had the applications in 
his pocket ready to file, and the Com- 
missioner then told Ross to put them on 
the market, did he? 

A. Yes. 

Q. Did you hear any further conver- 
sation about the number of sections? 

A. 1 did not. 

Q. You say Boaz was complaining 
that he was away when the Llarris 
county lands had been put on the mar- 
ket, and that he did not get any’ 

A. Yes. 

Q. Where had he gone? 

A. I don’t know. 


Q. Do you know who wrote the 
notice to the Liberty county clerk ? 

A. I think I wrote it; but I don’t 
know when it was sent. I wrote it as 
soon as instructed. The notice itself 
will show. 

Q. Do you know what Boaz's busi- 
ness is? 

A. I do not. 

Q. Is he an actual settler down in that 


ae 
A. No, I don’t think he is. J think 
he bought some lands in the Panhandle 
as an actual settler. 
Q. Do you know whcere he lives? 
A. No, I do not. 
Q. Was he about the office frequently ? 
A. Yes. No more than others. 
Q. You say the Commissioner ad- 
dressed him as Tuck. Is that his name? 
A. I don’t know. 


Q. How did he appear towards the 
Commissioner ? 

A. He appeared friendly and intimate 
with the Commissioner. I always un- 
derstood that they were friends before 
the Commissioner came to Austin. 

Q. Did he ever evidence his friend- 
ship by the bestowal of any gift to the 
schoo] land department ?. 

A. That would depend upon what a 
gift is. I know that Boaz gave two 
gentlemen in the school land depart- 
ment some mining stock. 

Q. What gentlemnen were they ? 

A. John McGaughey and E. M. 
Phelps. 

Q. What positions do they occupy in 
the office? 

A. John McGaughey was head of the 
school] land departinent and Phelps 
classified the land. 

Q. Did he classify the price of the 
land ? 

A. Yes, he valued the land where 
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there was not a report from the classi- 
fier outside. I would like to state also 
that Mr. Ross received a silk hat from 
Mr. Boaz. 

Q. Did Boaz make those presents 
about the time he was about the office 
there trying to buy school lands? 

A. My belief is that it was awhile be- 
fore the Harris county lands were sold. 
The mining stock was given at one trip 
and the silk hat given at another trip 
later. 

Q. State in regard to the pricing of 
these lands when offered for sale, you 
say there was considerable stir, was 
there any inquiry made by the Commis- 
sioner or by his direction to ascertain 
the value of those lands? © 

A. The value, as I understood it, was 
already on them. 

Q. That had been five or six years be- 
fore had it not? 

A. Yes. 

Q. Was any inquiry made to obtain 
its present value? 

A. I could not state. 

Q. Not that you know of ? 

A. No. 

Q. Do they always rely upon the 
values as fixed by the original classifica- 
tion, or was it the duty of the office to 
sell it at its present value? 

A. Usually they sold it at the price 
marked on the books unless they were 
reclassified, and then the classifier fixed 
the price. 

Q. Suppose a tract of land had been 
Classified at $2 per acre five or six years 
before that time, but afterwards it was 
ascertained to be worth $10 per acre, 
would the office sell it at $2 per acre? 

A. I don’t know of such an instance 
taking place; I don’t know. 


Q. Was it the habit of the office to 
make some reasonable effort to obtain 
the value and sell it at what it was 
worth? 

A. } don’t know; I could not say 
more than I have said. 

Q. Were there no changes made in 
the report of the Harris county land 
prices? 

A. There were some changes made in 
the report of Harris county lands, but I 
could not state when. 


Q. How were they changed ? 

A. Some were changed from $3 per 
acre to $2 per acre. 

Q. Who made that change? 

A. I don’t know who made the 
change. 

Q. When was that change made? 

A. I don’t know when that change 
was made. 

Q). Do you know whether or not 
there were any schoo! lands in blocks in 
Chambers and Jefferson counties ? 
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A. Yes, in both counties. 

Q. Were they a continuation of the 
block in Liberty county ? 

A. Yes. either in Jefferson or Cham- 
bers county, I have forgotten which. 

Q. Did the Commissioner put those 
lands on the market, and if there was 
any discussion about that, state what it 
was, and if they were not put on the 
market, state why? 

A. They have been on the market all 
the time. 

Q. As detached lands? 

A. They were not on the market as 
detached lands, and are not now on the 
market as such. 

Q. Was there anything said about 
that? 

A. I could not state if there was an 
effort made. ‘There were some forty or 
fifty applications made to buy them as 
detached lands, and these applications 
were rejected because the lands were not 
on the market as detached and isolated 
under section 22. 

Q. This map shown you is a map of 
three counties, showing the way they 
orn The blue are sections of school 
and. State whether or not the mass of 
lands run over into the three counties? 

A. This looks like a correct litho- 
graph map of the three counties, and as 

remember it that is the shape of it. 


Q. Up to the time these lands had 
been put on the market in January of 
this year had they been on the market 
for sale at all; and if so, how? 

A. They had been on the market 
under general instructions requiring 
settlement. 

Q. Do you know what the ruling of 
the Commissioner was about the num- 
ber of gections which might be pur- 
chased by one man under section 22? 

A. I think the ruling was that each 
man could buy four sections in any 
county. 

Q. Had that been the rule, or was the 
rule changed in that particular? 

A. I don’t know that the rule was 
changed. I know that parties bought 
more than that amount. 


Q. Who bought more than that? 

A. I could not state now, because I 
don’t know positively. 

Q. Do you know of any discussion 
between the Commissioner and parties 
about the quantity of land they might 
buy? 

A. If IJ remember right some time 
about a year ago the Commissioner told 
Mr. Boaz that he could not buy more 
than four sections in one county. ‘That 
was some time before these lands were 
put on the market. 

Q. Was there any discussion between 
them about that? 


A. I don’t remember that there was, 
except that he told Boaz he could not 
buy more than four sections in one 
county. 

CROSS-EXAMINATION. 


Q. You say these instructions were 
general instructions? 

A. Yes, they were general rules of the 
office as to one man buying four sec- 
tions. 

Q. That applied to everybody alike 
did it not? 

A. Yes. 

Q. You say there was arule that one 
man could not buy more than four sec- 
tions ? 

A. Yes. 

Q. That applied to sections in one 
county did it not? 

A. Yes. ‘The rule was general so far 
as I know. 

Q. It did not apply more to one than 
another did it? 


A. No. 

Q. Mr. Clark, you have spoken of the 
lands in Chambers and Jefferson coun- 
ties, you say these lands were on the 
market under general instructions and 
required actual settlers? 

A. Yes. 


Q. How many of these lands were 
sold since you have been in the office? 

A. I could not state. Recently there 
have been quite a number filed in Cham- 
bers county for actual settlers. ‘here 
have been quite a number more; quite a 
large number to purchase under section 
22. Far more than the number to pur- 
chase as actual settlers. 

Q. Did the Commissioner reject those 
applications because he had not put 
those lands on the market for sale ex- 
cept to actual settlers? 

A. Yes. 

Q. Did he reject any proposition for 
actual settlers to buy ? 

A. Not that I know of. 

Q. Did he reject propositions to buy 
from actual settlers in any cases in any 
counties ? 

A. No. 

Q. When were the changes from $3 to 
$2 made? 

A. I could not state, I know they 
have been made within the last year, 
and I think possibly within the past six 
or nine months. I don’t know definitely. 

Q. Ilas it not been the practice in the 
office to give actual settlers the prefer- 
ence to purchase any of the school 
lands? 

A. Yes. 

Q. Hlas it not been carried out? 

A. Yes. 


(. Has it not been the practice under 
section 22 where lands were on the mar- 


May 3, 1893. 


ket, if it was found that a settler was 
on the land, has it not been the custom 
to give him the preference? 

A. Yes. 

Q@. Has not the office been strict about 
that? 

A. Yes. 

Q. These changes in the Harris county 
Jands were made some time in the past 
twelve months, were they? 

A. Yes. 

Q. I will ask you, Mr. Clark, upon 
what information were these changes 
made, and if not made upon informa- 
tion that had reached the office in re- 
gard to the value of the land? 

A. I don’t know; because I don’t 
know how the change took place. 


Q. I will ask you if these lands in 
Liberty and Harris counties have not 
been classified and valued by a regularly 
appointed classifier, and if they were 
not put on the market at his valuation 
and official classification returned into 
the office? 

A.I could not state; they were on 
the market at the same price before we 
went into the office. I could not state 
they were on the market at the same 
valuation before we went into the 
office. 

@. Have you ever examined any of 
the classifications of any of these lands? 

A. Not especially. I have seen the 
classifications. 


Q. I will ask you if all these lands 
have not been classified as dry grazing 
lands? 

A. I know it is as to Harris, but can’t 
say as to Liberty county. 

Q. Is it not the official classification 
that is returned into the office, and does 
it not only show that to be dry grazing 
lands, but that a good portion of the 
winter it is under water? 

A. Ihave never examined the classi- 
fication. except the sales book. ‘The 
sales book don’t show. 

Q. Have your means of information 
not been such as came under your obser- 
vation as an employe of the office? 

A. Yes. 

Q. So far as your information has 
been these lands were dry grazing lands 
and covered part of the year with 
water? 

A. I can’t say about the water except 
what parties coming into the office state. 

Q. You have spoken of the time when 
these gentlemen were in the office? 

A. I don’t remember of Mr. Boaz be- 
ing in the office at the time. 

. I will ask you if it is customary to 
see these gentlemen there frequently ? 
. Yes. 

Q. Have they always come on busi- 

ness? 
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A. Yes. 

Q. Are they reputable business men ? 

A. Yes, so far as I know. 

Q. I will ask you if these gentlemen 
were not transacting business openly, 
and nothing secret about what they 
were doing? 

A. Yes. There was no secret. 

Q. You spoke of a conversation that 
Boaz had with Ross about the Liberty 
county lands? 

. Yes. 

Q. I will ask you if you know where 
they went when they went out of your 
office ? 

A. I don’t know. 

(). Were they not talking openly 
about those lands as anybody else? 

A. I think they were. 


Q. Were they not talking openly 
about the lands in Liberty county, and 
discussing the question openly ? 

A. Yes. 


Q. Was it not a fact that when they 
left they went to the Commissioner’s 
office to see him? 

A. I don’t know. 

Q. How long after that was it that 
you saw the Commissioner with them? 

A. I could not state. About an hour 
afterwards. 

Q. How were they discussing it—just 
as you and IJ are talking? 

A. Yes; just like we are talking. 
Everything was open, and nothing 
hidden. 

Q. You have spoken about Mr. Boaz 
giving Mr. Ross a silk hat. When was 
that? 

A. I could not tell you when it was, 
because [ don’t know. 

Q. About when? 

A. I could not state that. from the 
fact that, as I understood it, Mr. Ross 
had the hat two or three weeks before I 
knew anything about it. 

Q. Who told you about it? 

A. Mr. Ross told me about it himself. 

Q. Did he tell you to keep it a secret? 

A. No. 

Q. Was it not generally understood 
over the office? 

A. Yes. 

Q. Did not Mr. Ross tell you how Mr. 
Boaz came to give him the hat? 

A. I could not state that. I can state 
that some time after that Mr. Ross told 
me how he came to give him the hat. 

Q. Did not Mr. Ross tell you that 
Boaz gave him the hat on account of 
some friendship that Governor Ross 
had for Boaz? 

A. Yes. 

Q. Don’t you know the fact that this 
hat had nothing on earth to do with the 
purchase of that land? 

A. I don’t believe Mr. Ross could be 
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induced to do such a thing on account 
ofa hat. 

Q. You said something about mining 
stock that Boaz had given some one in 
the office; what mining stock was it? 

A. I don’t know. 

Q. Did you see the mining stock ? 

A. I saw the certificates. 

Q. Where did you see it? 

A. I saw it when Boaz handed it to 
them. 

. Where was that? 

. In the school land room. 

. Fix the date. 

. I can’t do that. 

When was it? 

. It was some time between Decem- 
ber and February. 

Q. Was it after or before Christmas? 

A. I don’t know. 

Q. Do you recollect when the Legis- 
lature met? 

A. Ido. 

Q. Was it before the Legislature 
met ? 

A. I could not state the time. 

Q. You say you saw it in the land 
office and saw Boaz give it to John Mc- 
Gaughey ; he gave it to him openly, did 
he not? 

A. Yes. 

Q. Was any one else in the room? 

A. I] think all the boys were at their 
desks. 

Q. What did Boaz say when he gave 
it to them ? 

A. He handed them the stock and 
said he wanted to make them a present 
of it. 

Q. What mine was it? 

A. I don’t remember. 

Q. What kind of a mine was it? 

A. I don’t remember. I think it was 
understood that it was a gold mine. I 
think Boaz sent a sample of the ore 
there. 

Q. What was the value of that stock? 

A. I don’t know. 

Q. Do you know whether it was 
worth anything or not? 

A. I could not tell you that. 

Q. Was it not openly done in the 
office and did not the boys make a joke 
of it when it was done? 

A. So far as I understood it, it was 
received as not a very valuable present. 


Q. Did you not consider that it was 
worth nothing? 

A. Yes, I made the statement I did 
not thing it was worth anything. 

Q. Did he offer any to you? 

A. No. He said he had a certificate 
of some size and that if he had it split 
he would give us some. 

Q. They considered it a joke 
they not? ; 

A. 1don’t know what the stock is 
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worth and I did not consider it worth 
anything at the time. 

Q). I will ask you if you recollect the 
circumstances of this kind, if Mr. Har- 
ris did not say something about prefer- 
ing to take a cigar? 

A. No;I do not. 

_Q. Did you not regard the stock as 
valueless and treat it as a joke in the 
office? 

A. Yes. 

Q. You spoke of the reclassification 
of some Harris county lands? 

A. There was no reclassification. 

Q. You spoke of the change in valua- 
tion of some of it? 

A. Yes. 

Q. Was that before or after the elec- 
tion? 

A. I could not state. I don’t remem- 
ber when that change was made. 

Q. Then you don’t know whether it 
was made before November or not? 

A. No. My impression is that it was 
in the winter some time, but I don’t re- 
member the time. 

(. When these lands were put on the 
market in Harris county and Liberty 
county, which were put on the market 
first ? 

A. The Harris county lands. Up to 
that time the land had been sold to ac- 
tual settlers only without the attention 
of the Commissioner being called to it. 
There had been land in Harris county 
sold under section 22. All in the county 
except this especial block. - 

Q. These were outside sections, were 
they not? 

A. Yes. 

Q. Speaking of the time he was 
called upon to make a ruling, was not 
that the first time he had been called 
upon to make a ruling on this question ? 

A. I don’t know. I think Mr. Boaz 
severa’] months before tried to get those 
lands on the market under section 22 
and the Commissioner would not do it. 

Q. Who got those lands placed on the 
market? 

A. I don’t know who got them placed 
on the market. The Harris county 
lands were placed on the market before 
the conversation with Boaz. 


RE-DIRECT EXAMINATION. 


Q. You were asked about the Com- 
missioner’s ruling in respect to the mat- 
ter; is it not a fact that so far as their 
being put on the market to actual set- 
tlers that the law puts them on the mar- 
ket? 

es Yes, when the land has been classi- 
fied. 

(J. In changing the market character 
of the land from its general character, 
and opening it up for purchase by oth- 
ers than actual settlers would require 
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some affirmative action on the part of 
the Commissioner, would it not? 

A. itis usually the rule to notify the 
clerk before they are offered for sale. 

Q. You say these lands prior to this 
time had not been opened up for sale 
under section 22? 

A. Not since the present Commis- 
sioner has been in office. 

Q. You say Boaz had tried to get him 
soine months ago to open the Liberty 
county lands up? 

A. Lcan’t say. 

Q. Boaz brought his samples of the 
mining stock to the oftice. did he? 

A. Not when he gave them the stock. 
He expressed them the sample some 
time afterwards. ‘There was only one 
sample. 

Q. He did not have a sack of samples 
did he? 

A. No. 

Q. What size was the stock ? 

A. I could not say. 

Q. The stock was in $1000 dollar 
shares, was it not? 

A. I could not say, the first Isaw was 
for $500 each. He had stock every 
time he came. 

Q. He did not propose the gift and 
send the $1000 share off and get it cut 
into two equal parts did he? 

A. I could not say as to that. 

Q. What size were the shares? 

A. $500 each. 


Q. Do the fellows play those sort of 
jokes very often over there? 


A. I don’t know of any other jokes of 
the same character. As far as I know 
that is the extent of such jokes over 
there. 


Q. Was a similar joke played on one 
of the clerks by a gentleman who was 
buying some timber land? 


A. I only know by hearsay and not 
by statement made to me by the clerk 
himself. Ido not know the value of 
the stock. I did not think it amounted 
to anything. I understood the face 
value to be $500. 


Q. Do you know anything about the 
sale of timber lands in Jasper and New- 
ton counties; about their reclassifica- 
tion ? 

A. I don’t think they were reclassi- 
fied. Ithink the price of some of the 
timber was reduced. 


Q. In reducing the price of the tim- 
ber was the price of the land reduced or 
increased ? 

A. Increased, from the fact that the 
records show a section that would be at 
$10 per acre, they show the timber 
worth $9 and the land worth $1. Soon 
timber worth $2 the land would be 
worth $1, where the price was $3. 
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Q. Would the total value remain the 
same? 

A. I could not state. 

Q. How were those prices on the tim- 
ber on land in Jasper county reduced— 
were they reduced by the department ? 

A. Yes. by the office, so far as I know. 

Q. Was any notice given the public of 
the reduction by notice to the Jasper 
county clerk? 

A. The notice was given at the time 
the sales were made. 

Q. Who bought thei ? 

. There wa Sf part of them bought. 

O Who acted as agent for the pur- 
chasers ? 

A. D. Callacted as agent for the pur- 
chasers. 

(). You say there were quite a num- 
ber of sections of that kind bought? 

A. Yes. 

Q. Were the sections bought? 

A. No, just the timber and not the 
land, except in one or two instances. 

Respondent here asks the court to 
send for the record of the Jasper county 
lands. 

Q. Do you know whether the depart- 
ment sent any one there to examine 
these lands? 

A. They did not; that is, they did 
not send any one out of the office. 

Q. Who examined the land in order 
to determine whether or not this price 
should be reduced ? 

A. Phelps. 

Q. Did the department act upon the 
statements of anybody in regard to the 
reduction ? 

A. I think in most instances they 
acted upon the statements of a man by 
the name of. Kelley. 

(). Was he employed by the depart- 
ment or by the parties who purchased ? 

A. It was understood that he was em- 
ployed by the purchasers. 

(Q). Did the department pay him? 

A. The departinent did not pay him. 

Q. Was it not understood in the de- 
partment that the purchasers paid him ? 

A. (This question was not answered.) 


RECROSS-EXAMINATION, 


Q. Where is your department ? 

A. In the school land department. 

Q. Is that up stairs? 

A. No, down stairs. 

Q. McGaughey’s office is upstairs is 
it not? 

A. Yes. in the southeast corner room. 

Q. Your information in regard to 
these classifications, etc., you got from 
the records, did you not? 

A. Yes. 

Q. Were these lands in Jasper county 
first classified as an official classification ; 
Have vou got them with you? 

A. No. 
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Q. Do you give this information from 
memory ? 

A. Yes, sir. 

Q. Then give it from memory. 

A. They were classified in 1888. 

Q. Can you state from memory the 
official classification of the entire 
county ? 

A. I can not. 

Q. Where is that classification ? 

A. In the land office across the yard. 

L. 8. Ross, Jr.. witness for the prose- 
cution, being recalled, testified as fol- 
lows: ° 

Q. Find us the Harris county sections 
in those books. ‘The books, as I under- 
stand you, is the book of original entry 
of sections of school land in Harris 
county. Under the head of remarks 
you make what entries? 

A. Insert the name of the purchaser 
generally. Then, if a section is changed, 
remarks are made opposite the section. 

Q. 1 find in one column the letters ‘°D. 
C.'I'., chd,”’ and ** Section 22’° in some 
places. What does that mean? 

A. They refer to the section 22 of the 
act of 1887; that is, they can be sold as 
detached land. 

Q. I notice these words are written in 
different inks and by different hand- 
writings; how is that? 

A. They were written at different 
times, by different clerks. 

Q. How does it come they were classi- 
fied at different times? 

A. Well, the bulk of the classifica- 
tions were made at once. Some of these 
sections are not in the blocks. 


Q. I see some marked section 22 in 
different handwritings; how about that? 

A. Well, those marked section 22 are 
the ones that were placed on the market 
in block 2, H. and 'T’.. C. Those inarked 
section 22 were plaved on the market 
last December. 


Q. How about those marked “D.C. 
T., chd?”’ 

A. All of those so marked were put 
on prior to that date. 

Q. What was the difference in the 
date of those marked in black ink and 
those marked in red ink? 

A. That I don’t know. 

Q. Whose handwriting are those 
marked in black ? 

A. The “D.C. T., chd.”? in black is 
John McGaughey’s handwriting; that 
in red, marked ‘section 22.°° is my 
handwriting. °*D.C. T’.. chd,” in red, 
is Mrs. McKay's handwriting.- 

Q. Those entries, as I understand 
you, were not made at the same time? 

A. No. 

Q. How many different times did you 
make entries of section 22? 

A. I don't know. All those in block 2 
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were made at the same time. Those 
that are marked section 22 1 did all at 
the same time. The other indications 
that they were on the market to other 
than actual settlers were made prior to 
that time. 

Q. Do you know why it was some of 
these sections in this block were put on 
the market as detached and others not 
put on the market? 

A. No, not unless J see the sections. 

Q. What about section 16, block 2, 
sold to C. D. Dillon? 

A. I don’t remember the circum- 
stances about that. 

Q. Section 18, block 2, sold to the 
same person—how about that? 

A. I don’t remember about them. 


Respondent’s counsel states that these 
are sections that have been ruled out. 

Relator’s counsel: The demurrer to 
the article was sustained, but the evi- 
dence as to the sale of these sections 
was admitted. not for the purpose of 
sustaining article 22, but as evidence of 
the sale of these lands. 

Respondent withdraws objection. 


Q. How about section 24, in block 2, 
sold to C. D. Dillon? 

A. ‘This, think, Mr. John McGaughey 
made the memorandum on those sec- 
tions, and my recollection is that he in- 
structed me to award them. 

Q. How about section 34 to D. 
Dillon? 

. That was the same way. 

~ Who is C. D. Dillon? 

. I do not know. 

Does he live in the State? 

. No, I think he lives in Iowa. 
Who was his agent? 

I don’t know that. 

Who brought his application up? 
. I don’t know that. 

- rou would know the handwriting, 
would you not? 

A. Yes. 

Relator’s counsel ask for an order to 
the Land Office from the court to send 
them here. 

(. 1 find over here Mr. C. D. Dillon 
for section 84; you say you don’t know 
how they were placed on the market ? 

A. No. I was instructed by John 
McGaughey that they were all right. 

Q. Who made ‘D.C. T., chd”’ in blue 
on the book? a 

A. I think I did. 

(J. There is one made to Stafford for 
section 64, and one to Cuney for section 
82. how did you come to make those en- 
tries ? 

A. My recollection is that I had per- 
sonal instructions from the Commis- 
sioner to place those on the market. I 
don’t know that it was for those two 
parties particularly, but hethought they 
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could be put‘on the market and sold aa 
detached. The Commissioner did not 
instruct me to put them on the market 
to any particular individual, but just 
under section 22. 

Q. Is it not a fact that an application 
from that individual came when the in- 
structions were given? 

A. I don’t remember the date when I] 
received those instructions. and can’t 
say how long after the instructions 
came that the application was received. 

Q. I find another in blue pencil] over 
here to J. R. Churl, section 20, did you 
make that? 

A. Yes. 

Q. All of the sales of those lands are 
on these books are they? 

A. Yes. 

Q. There are none on the other books 
are there? 

A. The sales were all transferred to 
these books. 

Q. These sections marked in blue by 
you under section 22, you did not send 
any notice to the Harris county clerk, 
did you? 

A. No, I don’t think they did. 

Q. The only method of knowing they 
were on the market were by these pencil 
letters you put on the book ? 

A. Yes. 

Q. The same with respect to those 
markings that John McGaughey put on 
the back in ink; there was no notice 
sent of them, was there? 

A. None that I remember of. 

Q. Do you know how it caine about 
that the Commissioner would come in 
and direct you to put only two or three 
sections of this land on the market as 
detached ? 

A. No, I don’t remember any of the 
circumstances now. 

Q. Is it not a fact that an application 
for purchase invariably followed very 
soon after you received these instruc- 
tions? 

A. I know it did in those instances. 

Q. Were the prices of these lands 
changed at any time in Harris county? 

By witness: Do you mean in block 2? 

Answer by witness: No, 1 don't think 
they were. 

Q. Had any of them been put at three 
dollars an acre at any time? : 

A. I think not. 

Q. I notice two entries at $3 per acre. 
They seem to have been reduced and 
put down to $2 per acre—how about 
that? 

A. Those were sold first under Mr. 
Hall as detached, in 1890, and forfeited 
for non-payment of interest, and the 
price was put at $3 by Mr. Hall, and it 
appears now at the same price. I speak 
of section 18, in block 2,H.& I. C. It 
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appears to have been sold to Mr. Sheiffer. 
There were no general changes in the 
price of lands, however. ‘Those two in- 
stances are the only ones I remember of. 

" Then you say you rejected appli- 
cations for the Harris county lands? 

A. J. D.-‘Sedberry filed January 3, 
1893, for sections 22, 24, 26 and 28, in 
block 4, Washington county. 


Q. I see application by T. F. Taylor, 
filed Dec. 14, for sections 70, 72, 74 and 
76, H. & T. C., marked ‘ rejected; 
want notice from county clerk that the 
land is on the market.’ How about 
that? 

A. That applies to this change. 

Q. Taylor did not in fact get those 
same lands, did he? 

A. That I don't know. 

Q. Did he not file other applications ? 

A. I think so—after the county clerk 
was heard from. 

Q. He knew at the time he filed those 
applications that the lands had been put 
on the market, and you notified him 
the cause of the rejection was that you 
had not reveived notice that the clerk 
had gotten your letter, was it? 

A. I} don't know if he was notified of 
that fact. 

Q. Did not this entry notify him of 
that fact? 

A. Yes; it did. 

(). Here is sections 52 and 54, applied 
for by W. Thompson, filed Dec. 15. 
1892, and rejected for the same reason. 
Also application by Jas. Neil for sec- 
tions 62, 78, 86 and 88, filed Dec. 14, 
1892, and rejected for the same reason. 
Who is Jas. Neil? 

A. I do not know him. 


Q. Here is one by E. R. McLean for 
sections 30, 48, 58 and G8, filed Dec. 14, 
1892, rejected for the same reason. One 
from F. M. Beaty, for sections 20, 22, 28 
and 50, filed Dec. 14, 1892, rejected for 
the same reason. Here is one from F. 
P. MeLaughlin for sections 32, 36, 46 
and 60, filed Dec. 14, 1892, and rejected 
for the same reason. Here is one from 
McHenry Winburn for section 76, in 
block 2, rejected on account of previous 
application; and one by T. F. Taylor, 
filed Dec. 16 and rejected Dec. 17. It 
seems that you had already rejected 
‘Taylor's application on this section 76? 

A. Yes, but on the sixteenth he filed 
again. 

Q. Is it not a fact that certain parties 
here in town had ascertained that the 
department was going to put these 
lands on sale and they immediately filed 
their applications for them, and that 
the department rejected them, and stated 
that their reason was that they had not 
received notice from the county clerk 
that he had received their letter ? 
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A. They did know. 

Q. By what method did they find out? 

A. They could have come into the of- 
fice and ascertained by asking. 

Q. Would you let persons know about 
these matters before you had the notice 
executed that the office had been in the 
habit of sending out? 

A. Yes. , 

Q. What good did the notice do them? 


Respondent’s counsel: It occurs to 
us that this investigation is not on the 
line of the articles of impeachment, and 
is irrelevant and throws no light on the 
issue as to whether or not the respond- 
ent is guilty of the charges preferred 
against him. If it can throw any light, 
or the managers can show us what light 
this testimony throws, upon the re- 
spondent’s. actions, we have no objec- 
tion, but until its relevancy is apparent 
it is a useless consumption of public 
time. 

Question by chair: ‘There is a charge 
that he colluded with others, is there 
not? 

By respondent's counsel: Under that 
suggestion the respondent withdraws 
any objection. 

Q. You state the fact to be that these 
parties had found out that these lands 
would be on the market and had applied 
for them? 

A. Yes. 

Q. How could they find out? 

A. If they had come into the office 
and asked they could have found out? 

Q. Was it the habit of the oftice to tel] 
persons until they received the notice 
from the clerk? 
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After that notice was received there was 
no reason why they should not be sold. 

Q. Did you not sell those lands to the 
same parties who had applied for them 
before that notice was received ? 

A. To some of the same parties, yes. 

Q. Is it not true that they were largely 
engaged in the business of land specu- 
lation ? 

A. Some were and some were not. 

Q. ‘The parties to whom you sold lived 
almost entirely in Austin, did they not? 

A. Yes. 

Q. Their character in respect to being 
speculators was well known to the oflice, 
was it not? 

A. I don’t know. 

Q. You knew it, did you not? 

A. I knew some of the gentlemen per- 
sonally. 

@. Who wrote out those applications ? 

A. I do not know. 

Q. They were written out by the em- 
ployes of the office, were they not? 

A. No. 

Q. ‘The blanks were furnished by the 
office, were they ? 

. Yes. 

@. Whose handwriting 
Thompson’s application ? 

A. 1 do not know. 

Q. Whose handwriting is on Mce- 
Lean’s application ? 

A. 1 do not know. 

Q. Is not the handwriting on F. P. 
McLaughlin’s application like that on 
the two above named? Is not F. M. 
Beaty’s like the others? 

A. Yes. 

Q. Whose handwriting is James Neil’s 


is on W. 


A. 1 don’t think the office ever tried. in? 


to conceal it. 


Q. What good did the notice to the: 


clerk do, if you had alread 
those here? 

A. I don’t know, except that the clerk ' 
had notice prior to the letter that they 
were only sold to settlers. 

Q. You gave the clerk notice in order 
that the sales when made might be regu- 
lar, did you? 

A. Yes. 

Q. Did not the fact remain that those 
about the office would have every ad- 
vantage over the other people in pur- 
chase of the lands? | 

A. I suppose the persons in the office 
would have the advantage. 

Q. As a matter of fact. in this in- 
stance, did they not have an advantage? 

A. 1 think so. 

Q. Did you not receive a telegraph 
message from the clerk of Harris county 
that he had received the notice ? 

A. Yes. I think some applications 
were placed on that day. We were 
waiting for this notice from the clerk. 


y notified 


A. I don’t know. 

Q. Is not T. F. Taylor’s similar to the 
above? 

A. Yes. 

Q. Is not McHenry Winburn’s the 
same as the others above? 

A. It looks so. 


Q. You know the purchasers of those 
Harris county lands, don’t you? 
A. I know some of them. 
know C.D. Dillon. 

dent of the State. 

Q. Did he not buy largely of pnblic 
lands? 

A. I don’t know. 

Q. Who was his agent here. 

A. I don’t know. 

Q. Do you know F. M. Beaty, and 
where does he live? 

A. Yes; he lives in town. 

(). Do you know E. R. McLean ? 

A. Yes. 

(. Where does he live? 

A. Hie lives in Austin. 

Q. Do you know F. P. McLaughlin? 

A. Yes. 


I don’t 
He is a non-resi- 
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Q. Where does he live? 

A. He lives in Austin. 

Q. Do you know Stafford? 

A. No. 

Q. Do you know where he lives ? 

A. At Houston. 

Q. Where does Cuney live? 

A. In Houston. 

Q. Who was present when the 
Commissioner ordered you to put the 
block of these lands on the market? 

A. John McGaughey and myself, I 
believe. 

Q. Where did it happen ? 

A.In the Commissioaer’s room. 
There were two other clerks there, 
but they were not, taking part in the 
conversation. 

Q. Did you not protest against put- 
ting these lands on the market? 

A. I did in this way; I said that if 
those two sales could be made to Mr. 
Boaz, I did not think they could be 
properly made unless they were all 
put on the market. 


Q. Did he tell you to put only the 
two on the market? 

A. I did not understand him, Boaz, 
to say put only his two sections on the 
market, but Boaz said that Mc- 
Gaughey told him that I could sell 
these two sections to him. 

Q. Did you not suggest to him that 
if these two sales were made that the 
whole block would have to be put on 
the market? 

A. Yes. 

Q. Did Boaz get 
wanted? 

A. Yes. 

Q. Had not Boaz been after these 
lands for sometime? 

A. Idon’t know. That is the first I 
knew of it. 


Q. Did he nét complain to the Com- 
missioner that the Commissioner re- 
fused to sell him some, and that he 
thought the Commissioner should sell 
him some of those lands? 

A. No, I did oot hear the conversa- 
tion. 

Q. Did you not tell the Commis- 
sioner that you did not think this land 
could be sold as detached? _ 

A. I don’t remember. 


Q. When Boaz applied for them, 
you recognized the fact that they were 
not for sale as detached land at that 
time, did you? 

A. Yes, and I went to the Commis- 
sioner for that reason. 


Q. Now, about the Liberty county 
lands; were you present at the con- 
versation between the Commissioner 
and Boaz? 

A. Yes. 

6—Ct. Jour. 


the sections he 
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Q. Find the Liberty county sales 
on the book, Mr. Ross. 

A. They are on page 82. 

Q,. I notice in your sales of the Lib- 
erty county land, that you did not 
write anything in your books about 
detached and section 22, in some 
instances. 

A. I made a note at the top toapply 
to all. 

Q. What is that notice? 

A. ‘The unsold lands in this couaty 
changed to section 22, and the county 
clerk notified January 20, 1892.”’ 

Q. What is that pencil memoranda 
at the top? 

A. We were getting up a statement, 
and this pencil memorandum was put 
there for convenience. 

Q. When was that entry made? 

A. That entry was made on the 2th 
of January. Those marked section 22 
were placed on the market by Mr. 
Hall. I was clerking in the same 
department at that time. They arein 
a different part of the county, I sup- 

ose. 

i Q. They seem to have been timbered 
sections? 

A. Yes. | 

Q. On yesterday you stated, that 
when the Harris county sales were 
mentioned 1t was the first time the 
question had been raised in the office 
about putting blocks of sections for 
gale on the market as detached? 

A. Under the present Commissioner 
that was the first I remember of. 

Q. Did you not have something sim- 
ilar in Wharton and Fort Bend coun- 
ties? 

A. My recollection is, that Wharton 
and Fort Bend counties were made 
after this. : 

Q. The four sections down there 
were sold to Mr. Schwartz, were they? 

A. Yes. 

Q. Who instructed you about the 
sale of those sections ? 

A. I believe Mr. John McGaughey 
said that they had been placed on the 
market and could be sold. There was 
a notice sent out. I had no instruc- 
tions with regard to placing them on 
the market. The first I knew was 
when the applications were pre- 
sented at my desk. I was instructed 
to sell to Mr. Schwartz, on those ap- 
plications. 

Q. Is Mr. Schwartz related to any- 
one in that department ? 

A. Yes. Heis the father-in-law of 
Mr. Harris. I think he bought tour 
sections in Wharton and two in Lib- 
erty county. 

Q. Did he ever buy any in Harris 
county? 
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A. I don’t think he did. 

Q. Were you not requested just to 
eka close those sales to Mr. 

hwartz ,or words to that effect ? 

A. No. No request of that kind 
was made. 


CROSS-EXAMINATION. 


Q. You say those applications of Mr. 
Schwartz came to you in due course 
and were acted on by you? 

A. Yes. | 

Q. You say there was no collusion 
or anything about it at that time, and 
that it was a plain application ? 

A. Yes. I saw nothing that would 
make me think there was any col- 
lusion. They were presented to me 
by Mr. Harris, and he handed them 
from over Mr. John McGaughey’s 
desk. I think John McGaughey was 
there at the time. They were passed 
over from one desk to another. We 
have blank applications to be filled 
out for the use of. parties wishing to 
buy school lands. Whea the appli- 
cations come we act on them. 

Q. Is it not the duty of the Commis- 
sioner to furnish these blanks to those 
who want them? 

A. Yes. 

Q. How long had those lands been 
on the market for sale before Mr. 
Schwartz bought them? 

A. Several years; I don’t know the 
exact date they were placed on the 
market. 

Q. You have been asked about the 
application.of T. F. Taylor; do you 
know where he lives? 

A. Io Austin. 

Q. That is one of the applications 
that the gentleman called your atten- 
tion to that was rejected, was it? 

A. Yes. 

Q. He is not an actual settler on the 
ae is he? 


. No. 
Q. Did he claim to be? 
A. No. 
Q. Thisis not the rejection of the 
ad gt of an actual settler, is it? 


A. No. 

Q. How about the application of 
Wm. Thompson? 

A. I don’t know him; but I believe 
his postoffice address is in Austin in 
his application. 

Q. Then he was not an actual set- 
tler, was he? 

A. No. 

Q. He did not apply as an actual 
settler, did he? 

A. No. 

Q. How about the applications of 
James Neil and E. R. McLean? 

A. Mr. McLean lives Austin. 
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Q. Neitaer claimed to be actual set- 
tlers, ae they? 
A. 


oO. 

Q. How about Mr. F. M. Beaty. 
Where does he live? 

A. He lives in Austin. 

Q. Did he claim to be an actual set- 
tler? 

A. No. 

Q. Where does Mr. 
live? 

A. He lives in Austin. 

Q. Did he claim to be an actual set- 
tler? 

A. No. 

Q. Where does P. C. Pate live? 

A. I don’t know him. 

Q. Was his the application of an 
actual settler? 

A. I don’t know, unless I see the 
application. 

Q. Where does Mr. MacWinoburn 
live? 

A. He lives in Austin, but did not 
apply aa an actual settler. 

Q. There is no application in all 
these that are applications of actual 
settlers? 

Q. All of those you name are resi- 
dents of the city of Austin, are they? 

A. Yes. 

Q. Has it not always been the pol- 
icy of the Land Office, since Mr. Mc- 
Gaughey has been there, to favor ac- 
tual setters as against other parties? 

A. Yes. 

Q. Has it not been the policy of the 
office, outside of that, to treat every- 
body alike so far as it could be done? 

A. Yes. 

Q Speaking of these different lands 
in Harris and Liberty counties, I will 
ask you to examine your book, and 
state if it is not a fact that nearly all 
of these lands have been classified as 
dry grazing lands? 

A. Yes, sir; with very few excep- 
tions in the county. 

Q. Have not some of them been re- 
ported through the Land Office as wet 
and covered with water a good portion 
of the year? 

A. I think is reported in the orig- 
inal classification of some of the lands. 

Q. What do you mean by dry graz- 
ing lands? 

A. Norunning water onit. It don’t 
refer 1o lands with water On it in the 
winter. It must be running water. 

Q. I will ask you if such lands are 
fit for actual settlers to live on, and are 
they so considered ? 

A. I think itis generally understood 
that they are not fit for settlers. 

(. Is there not a different classifica- 
tion for agricultural lands? 

A. Yes. 


McLaughlin 
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Q. They are classified differently, 
and are classified as such, are they not? 

A. Yes. These grazing lands are 
supposed to be fit only for grazing pur- 
poses. 

Q. I will ask you if your book there, 
as gone over by the relators, does not 
show that a number of these lands 
have been sold previously and forfeit- 
ed back to the State? 

A. Yes; there are quite a aumber in 
that county that have been forfeited 
and put back on the market. 

Q. Just glance over and see the pro- 
portion; are there not quite a large 
portion of them that were previously 
sold and forfeited ? 

A. Yes; there are quite a number; | 
suppose 30 sections. 

. How many are there in both 
Harris and Liberty counties? 

A. I don’t Know how many in Lib- 
erty, as I have not the book. 

Q. Are there not quite a number of 
them? 

A. Yes. 

Q. I willask you if you have ex- 
amined and compared the map of 
Medina county with the map in the 
Land Office? 

A. I have not compared it yet. 

Q. Did you ever compare it? 

A. No. 


Ars Have you examined any maps at 
a 
A. No. 


REDIRECT EXAMINATION. 


Q, In the application for Liberty 
county [notice four blocks for pur- 
pore by actual settlers, rejected, 

rank Humphries, Thompson, Mar- 
shall and O’Coonor, 
them? 

A. This application of F. Humph- 
ries for sections 34, 36 and 38, as he 
made an application on the same 
blaok for all three sections, and, of 
course he could not be an actual set- 
tler on all three of them, and he was 
notified that he must first make appli- 
cation for grazing lands, if he wanted 
three sectiona; if the land is within a 
radius ot five miles he could get it. 
There is the application by Marshall 
for section 24, received April 19, and 
was rejectec on account of a previous 
sale to G. Wilgus. 

Q. Did Marshall live at Houston? 

A. Yes. W. G. Thompson filed 
April 19, 1893, and was rejected for 
the same reason as Marshall. The 
application of O’Connor for sec- 
tions 1020 aud 1132, was rejected on 
account of a previous sale to H.G. 
Thompson. 

Q. Did he live in Houston? 


How about 
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A. I don’t Know. My recollection 
is that he lives in Houston. 

Q. Was not O’Connor’s application 
made before you sent notice to Liber- 
ty county? 

A. No; it was made afterwards on 
April 13, 1893. 

Q. Here are nine applications from 
citizens of Liberty county for these 
lands, as detached lands, were they 
all rejected? 

A. B. F. Cameron and Swilley were 
rejected because the land was sold to 
C. E. Anderson on January 18, 1893. 
Their application is dated January 20, 
1893. Application by 8. A. Spencer 
for section 20, was rejected on account 
of the treasurer having been notified 
of the application of J. G. Duffield. 
He is my father-in-law. Application 
of Mr. Swilley was filed April 11; 
treasurer had been notified of the ap- 
plication of C. E. Anderson. This 
gentleman has not yet been written 
to about his application. The Com- 
missioner told us to hold these mat- 
tsrs up. The indorsement has been 
made on the application. 

Q. Where does Mr. Anderson live? 

A. In Austin. Application by W. 
8. Ivey, for north half of section 32, 
rejected on account of previous sale to 
B. A. Pessels. 

Q. Who is Pessels? 

A. Ido not know. J. M. Cooper, 
for the south quarter of the north half 
of section 33, rejected on account of 
previous sale to B. A. Pessels. A 
plication for section 4, for W. F. Swil- 
ley, rejected on account of previous 
sale to J.G. Duffield. Application of 
Mr. Spencer, for section 28, rejected on 
account of sale to R. L. Thielau. 

Q. Who is R. L. Thielau? 

A. He lives in Austin, I believe. 
Application by 8. A. Spencer, for sec- 
tion 30, was rejected on account of 
previous sale to A. C. Gillespie. 

Q. Who is A. C. Gillespie? 

A. Heis a physician at College Sta- 
tion. Application of Swilley, for sec- 
tion 2, rejected on account of sale to 
Duffield. 


Q. Were there any other applica- 
tions from College Station ? 

A. I believe there were two. One 
by Mr. Adriance and one by Mr. Car- 
ter. 

Q. Was there one by Mr. Byser? 

A. I don’t know, I think so. 

Q. Is he steward down there? 

A. I don’t know. 

Q,. I notice a great 
plications here from 
and Mary Friedenhaus. 
these? 

A. Mr. Friedenhaus filed applica- 


ae of ap- 
. Friedenhaus 
How about 
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tion in his own name for certain sec- 
tions and in his wife’s name for certain 
sections, and the Commissioner in- 
structed us not to sell to his wife, and 
said that he could buy, but that his 
wife could not buy. The applications 
you mention are his and hers. 

Q. He applied for many sections, 
did he not? 
A. Yes. 

cations. 

Q. I notice some indorsements in 
pencil. What are they? 

A. D. G., is a classification. and 2 is 

rice, O. K., means it has been exam- 
ned. Abst. stands for abstract. That 
is always examined to see if the land 
has been previously sold under other 
acts, then comes the application, 
classification and sale? The map is 
also examined. These are made for 
the purpose of getting the informa. 
tion, and for convenience. 

Q. I notice quite a number of appli- 
cations by Covert. How did it come 
about? 

A. I suppose their idea was to keep 
someone else from getting it ahead of 
oem and to keep their applications 
alive. 


Q. With respect to the questions 
asked you about the Wharton county 
land, is it not true that Harris, when 
he brought you that application, told 
you to go ahead and sell these lands 
on the dead quiet to Schwartz? 

A. He made some remark of that 
kind, and as late as yesterday I asked 
him about it, and he said I misunder- 
stood him. I asked him about it yes- 
eoiraee and he ssid he did not say 
that. 


Q. You have pretty good hearing, 
havn’t you? ; 

A. Yes; I think he must have said 
something of that kind. I under- 
stood him to say that. 


RE-CROSS EXAMINATION. 


Q. You had no authority to prevent 
men ro filing applications, had you? 
A. No. 


Q. They filed applications whenever 
they wanted to, didn’t they? 

A. Yes. 

Q. Was the Commissioner there at 
the pe Harris said this? 

A. No. 


Q. Did you not put these lands on 
the market, believing that you had a 
right to do so under the law? 

A. I had nothing to do with putting 
them onthemarkat. When I received 
the application I asked John Mce- 
Guaghey if these lands had been put 
on the market, and he said they had. 


You can count his appli- 
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Q. There was no other application 
for these lands, was there? 

A. No. 

Q. Who made the award? 

A. Tawarded them. 

Q. In the applications of Cameron 
and Swiley that were made, you say 
they were rejected for the reasons 
stated on the back of each applica- 
tion? 

A. Yes; in that instance there had 
been a sale to Mr. Anderson. 

Q. In each case, don’t the record 
show the reason why the sale is not 
made? 

A. Yes, itis usually indorsed on the 
application, but sometimes I tell the 
clerk not to put it on the application, 
but the letter always gives the appli- 
cant the reason of his rejection. 

Q,. Is not the reason ot the notifica- 
tion to him is that he may know the 
reason and file another application? 

A. A copy of the letter is always 
Kept in the office. 

&. Are those letters open to the 
public? 

A. I don’t know. 

Q. Are not these books examined 
every day by anyone who wants to 
examine them? 

A. Yes. 

Q. Is not each of these applica- 
tions which have been acted on, acted 
on in accordance with the rules of the 
office? 

A. Yes. 

Q. Taking the application of Frank 
Humphries, you aay that is rejected, 
and you give the reason on the back 
of the application why it was re- 
jected? 

A. Yes, I indorsed ‘‘must have been 
an actual settler, and must have graz- 
ing blanks if the sections are within 
five miles of your section, and your 
application will be considered.” 

Q. Did you afterwards grant that 
application? 

A. Yes, Mr. Humphries afterwards 
got the land that he applied for. 

Q. Take the application of Mr. J. P. 
O’Connor. Do you know him. 

A. No. 

Q. Do you know where he lives? 

A. No. 

Q. State why that was rejected. 

A. That was rejected on account of 
previous sales to H. F. Thompson. 

Q. Had the land been regularly sold 
to Mr. Thompson? 

A. Yes. 

Q. Was Mr. O’Connor so notified ot 
that fact? 

A. Yes. 

Q. This application of Mr. W. G. 
Thompson’s for section 22, in Liberty 


May 3, 1893. 


couoty, I will ask youif that is not 
One of the sections inside of the pas- 
ture of Mr. Davis? 

A. Yes. 

Q. Did you hear Mr. Cameron tes- 
tify here? 

A. Part of it. 

Q. Then no application was made 
by him as an actual settler until this 
application filed on the 17th day of 
April, 1893? 

Re Yes; that is the first applica- 
tion. 

Q. Had not the land been sold to 
Mr. Wilgus? 

A. Yes. 

Q. Did not this application come 
in after this controversy came up? 

A. Yes. 

Q. Was that before the charges 
were pretene against the Commis- 
sioner 

A. Yes. 

Q. Do you Know Mr. W. G. Thomp- 
son? 

A. I don’t know him, and never 
heard of him until or before this mat- 
ter came up. 

Q I will ask you through whom 
the application of Richard Marshall 
was made? 

A. It was made through Mr. E. M. 
House, of Austin. 

Q. Where does he live? 

A. Mr. House lives at Austin. 

Q. What was the date of the appli- 
cation made by Mr. Marshall? 

A. April 15, 1893. 

Q. That was after this controversy 
came up, was it? 

A. Yes. 

Q. Was it after the land had been 
sold ? 

A. Yes. 

Q. Will you refer to the book of Lib- 
erty county Jands, and I will ask you 
if there are still lands in Liberty 
county, priced at $3 per acre unsold? 

A. Yes. We have some sections; 
they are timber lands. 

Q. About how many of them? 

A. About a dozen. 

Q. They are still on the market, and 
no purchasers applying for them, are 
they ? 

A. No; there have been no applica- 
tions lately. 

Q. Have there been any applications 
lately to buy those adjoining lands in 
Chambers and Jefferson counties ? 

A. Yes, for some lands in Chambers 
county. 

Q. In what portion of Chambers 
coun 


ty? 
A. I can’t tell what portion of the 
ae te 

Q. When were they made? 
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A. Within the last month. 

Q. How many of them are there? 

A. By two or three purchasers, cov- 
ering eight or ten sections. 

Q. Here is a list of Harris county 
applicants. Please examine it and 
state the reasons why they were re- 
jected. 

A. John Oak, section 4, Washing- 
ton county railroad, in Harris county, 
rejected for the reason application was 
not made on the proper blank. 

Q. How is that land classified ? 

A. As dry grazing. 

Q. I will ask you if in any case you 
have ever rejected anybody’s applica- 
tion which came in according to law ? 

A. No. 

Q. If any preferences were ever 
given, it was in favor of the actual 
settler, was it? 

A. Yes. 

Q. You say the Commissioner has 
peer very particular about that, has 

) 


A. Yes. 


RE-DIRECT EXAMINATION. 


. Please state to me an instance in 
which a greater preference has been 
given to the actual settler than the 
law gave him. 

A. I mean that where a section has 
been applied for as detached, and ap- 
plied for by a settler, the office had 
always given him the preference. 

Q. Under certain circumstances the 
law would give him a preference, 
would it not? | 

A. Under some circumstances it 
would, and under some it would not. 

Q. Do you Know an instance? 

A. I believe there was one section 
in Fort Bend county that had been 
sold to Mr. Boaz, and afterward ap- 
plied for by an actual settler, It was 
applied for by a man who made oath 
that he was a settler there and had 
Improvements on the land. 

Q. Did not the Commissioner hold 
up his application in suspense and no- 
tify Boaz to effect a compromise? 

A. I don’t know if the letter was 
written that way or not, but the rul- 
ing of the office was always to givea 
party notice before cancelling his ap- 
plication. I don’t know if we notified 
him he had better compromise with 
the settler unless I see the correspond- 
ence. 

Q. Read this letter. 

Witness here reads the following 
letter: 

GENERAL LAND OFFICE, 
AUSTIN, TEXAS, Feb. 6, 1893. 
David Boaz, Esq., Houston, Texas, 


DEAK Sir:—This is to notifiy you 
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that unless you make some compro- 
mise with R. T. Carroll ‘‘at once,’’ as 
to the section of land in Fort Bend 
county, your file will have to be can. 
celled. We call your attention to this 
matter from the fact that you wrote 
us you had compromised the matter, 
when we have just received a letter 
from Mr. Carroll’s attorney aye us 
to take action in the case. Attend to 
this promptly. Respectfully, 
W.L. McGAUGHEY, 

(C). Commissioner. 


Hovuston, TExAs, April 5, 1893. 
The section was bought by me and 
deed or award card passed, but after- 
ward cancelled by the Commissioner. 
D. Boaz. 


Q. You were asked about the appli- 
cation for the purchase of the other 
tracte of this mass land that extended 
into Chambers county? 

A. Yes. 

Q. Was not application made for all 
of these lands about the 26th of Jan- 


A. I suppose fifty or sixty. 

Q. Were they not rejected because 
the land was not detached and iso- 
lated? 

A. Yes. 

Q. They were part of the same 
block, were they? 

A. Yes. 

Q. These applications were made by 
parties in Chambers and Jefferson 
counties, were they not? 

A. Yes; by parties in that section. 


RE-CROSS EXAMINATION. 


Q. These applications, you say, that 
he asked about in Chambers county 
were made on January 26, were they? 

A. Yes, I think that was the date. 

Q. Was oot the reason for rejecting 
those that Chambers county had not 
been put on the market under sec- 
tion 22? 

A. Yes. 

Q. Were not a great many of those 
applications from Houston? 

A. Ido not know, but they were 
from that part of the country. 

Q. These were not applications of 
actual settlers, were they? 

A. No. 

W. G. Thompson, witness for the 
bee ena having been duly sworn, 

estified as follows: 

Q. Mr. Thompson, where do you 
reside? 

A. At Houston at present. 

Q. Where have you been living? 

A. On section 22in Liberty county, 
a short time ago. 
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Q. What were you doing out there? 

A. I was making im >rovements on 
that section of land? : 

Q. For what purpose were you on 
that section? 

A. For the purpose of cultivating 
the land and making it my home. 

Q. Did you make any offer to pur- 
chase that section? 

A. Yes; I seat in my application. 

Q. Did you have any communica- 
tion with any officer of the govern- 
ment prior to sending in your applica- 
tion? 

A. I did through my friend, Mr. 
Marshall; I communicated with the 
county clerk through my friend. 

Q. When was that? 

A. That was last summer. 

Q. Did you make arrangements to 
improve after that? 

A. Yes; we putin a bill for lumber 
and the mill was burned dowa, and 
we were detained on that account. 

Q. You afterwards made tormal ap- 
plication to the Land Commissioner to 
purchase, did you? 

A.+Yes. 

Q. Did you succeed in purchasing 
the land? 

A. He stated that the land was not 
on the market and had been sold. 

Q. To whom had it been sold? 

A. The Commissioner had sold to 
Mr. Wilgus. 

Q. Is he living on the land? 

A. No. 

Q,. Did he ever live on the land? 

A, No 

Q. About what is the value of that 
land? 

A. I consider it worth not less than 
$5 per acre. 


CROSS-EXAMINATION, 


Q. Mr. Thompson, where are you 
from? 

A. From North Carolina. 

Q. How long since you came from 
there? 

A. I first left the State six years 
ago. Iam from Kentucky to Texas. 

Q. How long since? 

A. Last November a vear ago. 

Q. Where have you resided since 
you came here? 

A. The greater portion of the time 
in Liberty county. 

Q. What time did you go to Lib- 
erty county? 

A. I went to Liberty county about 
the lst of January, 1892. 

Q. Where did you reside after you 
went to Liberty county? 

A. I was for quite a while camping 
on the Trinity river. 

Q. What was your business? 
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A. I was engaged with another gen- 
tleman trying to raise a sunken steam- 
boat on the river. 

Q. What was the name of the other 
gentleman? 

A. His name was Richie. 

Q. What time did you get through 
there? 

A. In May, 1892. 

Q. Where did you go then? . 

A. After remaining some little time 
in Dayton, I went to Tennessee. 

Q. How long did you remain there? 

A. The grester portion of the sum- 
mer. 

Q. What business were you en- 
gaged in in Tennessee? 

A. Settling up some unfinished bus- 
iness in Dayton, Tennessee. 

Q. Where did you live after you 
came back to Liberty county in Oc- 
tober? 

A. I stopped at Mr. Davis's. 

Q. What business did you engage 
in at Davis’s? 

A. None whatever. 


Q. How came you to go to Mr. 
Davis's? 

A. I was personally acquainted with 
him, and when I[ came back I called 
on him and heinvited me to stop with 
him until I eould get out on the land. 
I think I went to Mr. Davis’s on the 
5th of October. 

Q. Did you go as his guest? 

A. Yes. 


Q. How long did you remain as his 
guest? 

A. Until, I think, about the first of 
December or middle of December. I 
remained there October, November, 
and part of December as his guest. 

Q. Where did you go from there? 

A. I went from there to Houston. 

Q. How long did you remain there? 

A. I remained until the lst of last 
April. I was back and forth from 
there to the ranch. 


Q. Were you living at Houston from 
the first or middle of December until 
the first of April? 

A. Yes. 

R. What business were you engaged 
in in the city of Houston? 

A.I was engaged with Mr. Davis 
in his oil business. 

Q. Were you in his employ? 

Q. What wages were you getting? 

A. That was not decided on. e 
had no special agreement. I had a 
general agreement with him that he 
would make it satisfactory. 

Q. On the 23rd day of January you 
were living in Houston, were you not ? 

A. Yes, sir. 

Q. Then you were not living on this 
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land as an actual settler, on the 28rd 
day of January? 

A, No; because there was nothing 
to live in. 

Q. There was oot even a tree on the 
land, was there ? 

A. No. 

Q. Not even a tent, was there? 

A. No. 

Q. No work had been done on the 
land, had there? 

A. No. 

Q. What time did you go to work 
on this land? Did you ever live on 
the land ? 

A. Yes. 

Q. At what time? 

A. I don’t exactly remember when 
I first moved out there. Some time 
about the Ist of April. 

Q. Where did you move from? 

A. From Houston. 

Q. Who advised you to move out 
there ? 

A. No one. 

Q. Did not Mr. Davis advise you to 
move out there? 

A. No. I Know enough of the re- 
quirements to know that I had to 
move out there. 

Q. Who told you the land was there? 

A. Mr. Davis. 

Q. That land is in Mr. Davis’ pas- 
ture, is it not? 

A. Yes. 

Q. He has a fence around it, has he 
not? : 

A. Yes. | 

Q. You werein Mr. Davis’ employ, 
were you? 

A. Up to April 1. 

Q. Did you not go from his employ 
at Houston right on the land? 

A. Yes. 

Q. Did you not go out there and try 
and save that land for Mr. Davis? 

Q. Have you ever had a settlement 
with Mr. Davis? 

A. No. 

Q. Who paid for that lumber? 

A. It is not paid for. 

Q. Who bought it? 

A. I did. 

Q. Who engaged it? 

A. I did. 

Q. Did not Mr. Davis engage it? 

A. No. 

Q. Did he not speak tor it in Janu- 
ary? 

A. No. 

Q. Did he not tell you where you 
could ee it? 

A. No. 

Q. Did he not talk to you about the 
lumber? 

A.I happened to know where he 
got his lumber. | 
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Q. Did they not look to Mr. Davis|and we could not get our lumber 


to pay for that lumber? 

A. I told him to make out his bill 
and I would settle it. He has not 
sent the bill. 

Q. Where do you live now ? 

A. Iam from Houston here, but my 
personal effects are on the land. 

Q. How long had you been in Hous- 
ton before you came bere? 

A. I had been in Houston a week. 

Q. Where do you live in Houston? 

A. Ilive at Mr. Davis’ residence in 
Houston. 

Q. How many nights have you slept 
on that land ? 

A. Oaly one night, but I have been 
on the ground agreat deal. I was not 
in shape to sleep there. 

Q. Had you cooked and eaten there? 

A. Yes. 

re When was that? 

. It was, I think about the 5th or 
etn of April. I don’t remember the 
exact date. 

Q. During the week you remained 
at Houston before coming here were 
you still working at the oil business ? 

A. Yes. I was not doing any work, 
but I went to the office and looked the 
mail over. 

- Q. Did you answer the mail ? 

A. I left the mail unanswered. 

Q. Were you getting any wages for 
your work? 

A. I don’t know. I supposelI will. 

Q. You left the letters unanswered 
until Nee return did you? 


RE-DIRECT EXAMINATION. 


Q. What explanation did you start 
to make ? 

A. The explanation I started to 
make is this: For some time we had 
had part of the lumber outside 
_of the railroad there, and, not having 
the entire amount, we had not hauled 
it on the Jand. We had the lumber 
there some two or three months, and 
ae waiting to get the lumber to 

ui 


RE-CROSS-EXAMINATION. 


Q. Whose mill was that from which 
the lumber came? 

A. Cress & Hemlock. 

Q. When did you first know that 
the land was there? 

A. About a year ago now. 

Q. Why did you wait so long? 

A. I wenat home to make my ar- 
rangements to put up the building 
and pay for it. 

Q. Why did you not go as soon as 
you got back? 

A. As I stated, the mill got burned 


shipped out. 

Q. What day did the mill burn? 

A.I don’t remember; in the fall 
some time. 

Q. The land is on the inside of the 
pasture, is it aot? 

A. Yes. 

Q. You and Mr. Davis are atill on 
good terms, are you not? 

A. Yes. 

Q,. You are still with him in the oil 
business, are you not? 

. Yes. 

Q. Did you ever notify the Commis- 
sioner of the General Land Office that 
you were claiming that land as an 
actual settler until this paper was sent 
in on April 16. 

A. I did not. I thought all that 
was necessary was ‘to apply to the 
county clerk of Liberty county. 

Q. Did you make a written applica- 
tion to him? 

A. No; I was not an actual settter 
at the time. I spoke to him through 
Mr. Marshal! and he told us what the 
requirements were and that it would 
taks some improvements. 

Q Are you a married man? 

A. No; Iam single. 

Q. How much lumber did you haul 
out to that place? 

A bout 2000 feet. 

. Did you haul 1t? 

No. 

. Who hauled it? 

. Different parties. 

. Whose wagons hauled it? 

. I hired a man who had an ox 
team to haul some of it. 

R. W. Marshall, witness for prosecu- 
tion, having been sworn, testified as 
follows: 

Q. Where are you living? 

A. In Houston. 

Q. Where have you been living. 

A. Ihave been living in Houston 
with the exception of about ten days. 

Q.Do you know anything about 
Some sections of land in Liberty 
county, in Mr. Davis’ pasture, for 
which you made application to pur- 
chase? 

A. Yes. 

Q,. Tell the court what your purpose 
was in making the application? and 
what your intentions were? 

A. I made application in June, I 
think, to the county clerk of Liberty 
county, Mr. Cameron. I made it be- 
cause I wanted to secure the land, and 
I went over there to find out what I 
would have to do, and I went back 
and got Mr. Simpson, a merchant of 
Dayton, to order the lumber for me. 
He got 1000 feet and the mill burned. 
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And I went to work for the National 
Oil Company, until about the Ist of 
April, and I went out to put up the 
house. 

Q. Why had you delayed in putting 
up the house. 

A. We could not get the lumber. I 
never abandoned my idea of settling 
on the land. 

Q. Did you begin your improve- 
ments as soon as you could under the 
circumstances? 

I made formal application to Mr. 
Cameron, and I afterwards made ap- 
plication ‘to the Commissioner. 

Q. Was the land awarded to you? 

i No. It had been sold to someone 
else. 

Q,. To whom was it sold? 

A. I think it was sold to Mr. Wil- 


gus. 

Q. What is that land worth? 

A. I don’t know; if I had gotten it 
I would not have sold for lees than $5 
per acre. 


CROSS-EXAMINATION. 


Q. You say you would not have 
taken less than $5 per acre if you had 
had gotten it? 

A. Yes. 

Q. Were you not trying to get it to 
sell? 

No. I wanted it for fruit. 

Where are you from? 

. [am from Kentucky. 

What part of Kentucky? 

. Central Kentucky. 

. How long have you been here? 

- I have been here. eighteen 
months. 

Q. Have you any profession? 

; A. I have been a merchant all my 
ife. 

Q. You have never done any farm- 
ing, have you? 

A. Not since I have been grown. 

Q. You have always been enzaged 
in the mercantile business, have vou? 
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. Yes. 

Q. What point did you come to first 
in Texas? 

A. I first went to Velasco when I 
came to Texas, and I remained there 
till Christmas of year before last. 

Q. What business did you engage 
in at Velasco? 

A. Nothing. I was there a month 
or more. 

Q. Where did you go from Velasco? 

A. To Houston. 

Q., How long did you stay there? 

AY *T staid there two or three weeks. 

Q. Then where did you go? 

A. I went to Dayton and weat in 
business there with a gentleman by 
the name of Powers. 
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Q. What time was that? 

A. We began on the house in Janu- 
ary, 1892. 

Q. How long did you remain there? 

A. I was there until he died, in 
March or April. We sold out to 
Simpson. 

Q. From then until August what 
did you do? 

A. I staid there and collected up 
what matters we hadout. In August 
I went to Houston. 

Q. What business did you engage 
in there? 

A. With the National Cotton Oil 
Company. 

Q. You have been there ever since 
August in Houston engaged with the 
Bae Oil Company, have you? 

. Yes. 

Q. Where have you lived ever since 
you went to Houston and went into 
the oil business? 

A. Ihave been living with Captain 
J. W. Davis. 

Q. You have boarded there continu- 
ously while in Houston, from that time 
to this? 

Yes, 

Are you &@ married man? 

. No; Iam a single gentleman. 
Do y you pay your board? 


. Up to this time? 

Yes. 

You kept all your affairs and 
effects at. Davis’s and they have been 
there, have tney ? 

A. I took some to Dayton. 

Q. When was that? 

A. About the Ist of April. 

Q. How much did you take out 
there? 

A, A suit or two, and trunk and bed 
clothes? 

Q. Did you break up aoy of the land? 

A. No. 

Q. De you take a gun or a dog? 

A. No 

Q. Did you make any preparation 
for a crop? 

A. No. 

Q. Did you havea wagon and team? 

A. No; only those [ hired. 

Q. Did you have any horse, or im- 
plements or harness for plowing ? 

A. No. 

Q. You prepared yourself with noth- 
ing of that kind, did you? 

A. No. 

Q. Was not your real intention in 
going out there to secure this land ? 

A. Yes. 

Q. Did you not leave the larger por- 
tion of your goods and effects at Mr. 
Davis’s ? 

A. Yes. 
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Q. Did you not leave your trunk 
there? 

A. Yes; I left one there 

Q. Did you not leave your room 
back there, that you occupied ? 

A. I don’t know about that. 

Q.. How long were you out there on 
the land? 

A. I guess I was out there about 


ten ae 

Q. How many nights did you sleep 
there? 

A. One night. 

Q. Where did you sleep the balance 
of the time? 

A. I slept at Simpson’s, Pruitt’s, 
and other places. 

Q. Did you hunt any? 

A. I hunted in the day time, and 
stayed on the ranch some. [ did not 
sleep at Davis’s ranch. 

Q. What were you hunting? 

A. I was hunting squirrels. 

Q. Were you plowing the ground? 

A. No; I did not want it plowed up; 
I wanted it for fruit. 

Q. Whose gun did you have? 

A. [had Pruitt’s gun. 

Q. Did you have any cooking uten- 
sils with you? 

A. Yes; we took frying pans and 
skillet, and a lot of dishes. 

Q. Whose were they? 

A. Mr. Thompson’s and mine. 

Q. Whom did you buy them from? 

A.I don’t remember the firm’s 
name. 

Q. Where did you buy them? 

A. In Houston. 

Q. Did youand Mr. Thompson sleep 
together? 

A. Yes.’ 

Q. Whose section did you sleep on? 

A. We slept on his; my house was 
not ready. [ never did sleep on my 
section; I was there on it though. 

Q. You had no way fixed except to 
sleep out of doors? 

A. No. I had not gotten my house 
completed. 

Q. I will ask you if you ever made 
known to the Commissioner of the 
General Land Office that you wanted 
that land as an actual settler until 
ele made the application through 

r. House on April 15, of this year? 

A. I think I wrote him to send me 
some blank applications. 

Q. When was that ? 

A. I don’t remember when it was. 
It was shortly after April. 

Q. Are you acquainted with Mr. 
House? 

A. Yes. I have met him since I 
have been here. 

Q. How came you to write to Mr. 
House? 
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A. Mr. Davis told me to write to 
him. 

Q,. How far is it from Houston out 
to the land ? 

A. About 30 miles. 

Q. Who first told you about the 
land ? 

A. I don’t remember. 

Q. Was it not Mr. Davis? 

A. It might have been. 

Q. You work for Mr. Davis, don’t 
you ? 

A. I never have been in his employ. 
I board at his house. I am still with 
the Nationsul Oil Company. That is 
not Mr. Davis’ company, 


RE-DIRECT EXAMINATION. 
a you know Mr. Wilgus? 
O. 
Did you meet him on that land? 
No 


Has he any house out there? 

O. 

i he any gun out there? 
O. 
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. Did you see any of his traps out 
there? 

A. No. 

Q. Did you see any effects of his 
being out there? 

A. No. 

Q. What have you done on that 
land? 

A. I have begun the construction of 
a house out there. 

Q. ae you having it completed? 

A 


. No. 

Q. Mr. Thompson had his about 
finished, had he? 

A. Yes. He had it up, and part of 
it before Mr Wilgus enjoined us 
from having the houses completed. 

Q. The only evidenve of Mr. Wilgus 
being there was that he enjoined you 
and Mr. Thompson from proceeding, 
was it? 

A. Yes. 

Q. You made your application ex- 


.| pecting to make settlement there, did 


A. Yes. : 

Q. Did you know anything of Mr. 
Wilgus wanting to buy this land when 
you made application? 

A. No. When I first made applica- 
tion I did not know any one else 
wanted to buy it. 

Q. You did not want it to sell to 
Pee aa and Wilgus, did you? 

. No. 


RE-CROSS-EXAMINATION. 


Q. Wilgus brought a suit against 
you, did he? 


A. Wilgus brought an injunction 
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suit against me, enjoining me from} W.L. McGaughey well knew that said 


going ahead. 

Q,. When was that? 

A. That was about April 15. 

Q.. Did the court grant the injunc- 
tion? 

A. Yes; the case is still pending. 
There is litigation between Wilgus 
and me as to who has the prior right. 

Q. Mr. Davis is president of the 
oil company that you are connected 
with, is he not? 

A. No; Iam with the National Oil 
company, and his company is now the 
J. W. Davis Oil company. 

Court adjourned to 3 p. m. 


sections were not detached and. iso- 
lated, as stated in said certificate as 
shown on said map, but the said W. 
L. McGaughey did then and there as 
aforesaid falsely pretend to, and 
attempt to, fraudulently induce the 
said William Bramlette to sign said 
certificate, and the said W. L. Me- 
Gaughey did then and there know 
that said certificate was a false certifi- 
cate at the time and in the manner 
aforesaid. 


Whereby, in view of the premises, 
the House of Representatives of the 
State of Texas, do say and charge the 
said W. L. McGaughey, Commissioner 


-|ot the General Land Office, in the 


AFTERNOON SESSION. 


Court met at 3 p. m. pursuant to ad- 
journment, with Lieutenant Governor 
Crane presiding. 

The board of managers on the part 
ot the House of Representatives desire 
to tender an additional article ot im- 
peachment. 

Said article is read by the clerk, and 
is as follows: 


ARTICLE OF IMPEACHMENT. 


Additional article adopted and ex- 
hibited by the House of Representa- 
tives in the name of themselyes and 
all the people of Texas against W. L. 
McGaughey, Commissioner of the 
General Land Office of the State of 
Texas, in maintenance and support of 
their impeachment against him for 
crimes and misdemeanors in office; 
and for the violation of the Constitu- 
tion and laws of the State of Texas 
and of the duties of his office: 

Art. 26. That the said W. L. Mc- 
Gaughey, Commissioner of the Gen- 
eral Land Office, did, in Travis county, 
Texas, on or about the 24th day of 
March, 1893, fraudulently attempt to 
procure from William Bramlette, chief 
clerk of the General Land Office, a 
false certificate in writiag to a certain 
map of Liberty county, Texas, said 
certificate in words and figures sub- 
stantially to-wit: 

I, William Bramlette, chief clerk of 
the General Land Office, hereby cer- 
tify that the sections marked ‘‘blue’’ 
on this map, were, when sold, detached 
and isolated from other public lands. 

Given under my hand and seal of 
the General Land Office of the State 
of Texas, March 24, 1893. 

That said map, referred to in said 
certificate, was a map of Liberty 
county, Texas, and the sections re- 
ferred to in said certificate as marked 
‘-blue’’ were not detached and isolated 
from other public lands, and the said 


manner and by the means aforesaid, 
and at the time aforesaid, did commit 
and was guilty of the high crime and 
misdemeanor and malfeasance in 
ojfice, and did hereby render himself 
unworthy and no longer fit to exercise 
the duties incumbent upon the Com- 
missioner of the General Land Office 
of the State of Texas. 


Question by the Chair: Has this ar- 
ticle of impeachment been prepared 
by the committee or not? 


Answer by relatorsa: It has been 
presented to the House and passed by 
the House. 


Respondent’s counsel states: Mr. 
President, that is the same paper that 
was offered this morning and which 
was voted down by thecourt with the 
simple addition to it that the paper 
now presented is authorized by the 
House ot Representatives. While we 
do not think this character of proceed- 
ing is regular or lawful, or can be sus- 
tained under any rule of practice, still 
the defendant will not make any op- 
position to the filing of this additional 
article, it being simply understood by 
the court that our demurretrs, both gen- 
eral and special, as applied to article 
25, to which this is a substitute, shall 
be applied tothe new article. And sec- 
ondly, if the demurrer shall take the 
course that it did to the original arti- 
cle, then our answer or general denial 
to the truth of the matters alleged in 
the article shall be considered as ap- 
plicable toit. And third, that our 
special answer to article 25 shall be 
taken by the court as an answer to 
this substitute article. With that un- 
derstanding on the part of the court, 
we will make no objection. While 
we believe that it is irregular and un- 
authorized and really io compliance 
with no rule of practice known to 
Courts of Impeachment or any other 
courts, still as the House desires it to 
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be considered, we are here to answer 
it if the court will entertain it. 

Statement by the Chair: Of course 
the article can be filed if there is no 
objection. 

Statement by relators: So far as we 
are concerned we have no agree- 
ments to make with counsel. We 
are not here to get this paper 
filed. We think we have a right to 
file the article under rules ot Courts 
of Impeachment. 

Statement by respondent’s counsel: 
W hile we made no objections, we sub- 
mitted to the judgment of the court 
on the demurrers and answers. 

Senatcr Simpson moved that the 
article be stricken out. | 

Said article is again read to the 
court. | 

Statement by respondent’s counsel: 
In reply to the suggestion made that 
it might take further time for us to 
answer this article, I would suggest 
that the respondent will want no 
further time, and so far as he is con- 
cerned. he is perfectly wiiling for the 
article to be considered. 

Statement by relators; We rely 
upoo our right to present this article. 
I wiil state further that if, during the 
pendency of this trial, if the House 
deems it proper, and they find other 
matters upon which to base charges 
against the Land Commissioner, they 
will be tendered to the court upon the 
right that we have reserved to present 
further articles of impeachment. 

The motion of the Senator Simpson 
to strike out the additional article was 
’ lost by the following vote: 


YEAS—6. 
Agnew, Shelburne, 
Crowley, Simpson, 
Lawhon, Woods. 
NAY8S—15. 
Atlee, Hutchison, 
Baldwin, Imboden, 
Boren, Jester, 
Bowser, McKioney, 
Crantord, Smith, 
Dickson, Steele, 
Doug!|ass, Tips. 
Greer, 
ABSENT—10. 
Browning, McComb, 
Dean, Presler, 
Goss, Swayne, 
Kearby, Whitaker, 
Lewis, Yoakum. 


L. 8. Ross, witness for the prosecu- 
tion, being recalled, testified as fol- 
lows: 

Q. You were asked as to whether or 
not applications had been made for 
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purchase of school lands for this mass 
of land in Chambers and Jefferson 
counties. 

A. Yes. 

Q. Were applications made for Jef- 
ferson county ? 

A. Yes. 

Q. How many ? 

A. Idon’t know. 

Q. How many for Chambers county? 

A. About 35. 

Q. They were all filed an the 26th 
of January, and all rejected, were 
they ? 

A. Yes. 

Q. For what reason? 

A. That they were not on the mar- 
Ket only to actual settlers. 

Q. Were there the same number in 
the other county? 

A. No. Not that many. They were 
filed from time to time, not all on the 
same day. 

Q. These applications here are the 
ones that were granted in Liberty 
county are they ? 

A. Yes. 


Q. On the application of Haldeman, 
I notice that it was received on the 
9th of January in this year. 

A. Yes. 


Q. Was that before the lands had 
been put on the market for sale as 
detached lands ? 

A. Yes. Before that block was 
changed. 


Q. That application was received 
and granted to Haldeman for land be- 
fore the land had been put on sale, 
was it? 

A. Well, some ot those sections in 
the Haldeman application were sold 
under a ruling that I had been selling 
under in other counties, and I con- 
sulted with John McGaughey on those 


| sections that he applied for, and he 


thought they should be awarded. 

Q. Some of these sections were at- 
tached lands, were they not? 

A. Yes; some of them were. 


Q. What was the date you sent the 
Liberty county notice out to the 
clerk? 

A. I believe it was on January 20. 

Q. I notice the application of Covert 
and a number of others filed on Jan- 
uary 23, 1998. . 

A. Yes. : 

Q. That was the date on which you 
received notice by telegram from the 
clerk of Liberty county that he had 
received your notice, was it? 

A.I don’t Knowif it was by tele- 
gram, but that was the day we got the 
notice. 

Q. Who did you get the notice from? 
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A.I don’t knowif it was by tele- 
gram or oot. 

Q. Was it not a telegram from Frie- 
den haus? 

A. It was not. 

Q. Nearly all of those applications 
were filed on January 23d, were they 
not? And were but the refiling‘of ap- 
plications that had been filed” before 
that time? 

A. Yes. 

Q. I notice the sale to A. Schwartz 
on January ll. Was that before the 
notice to the Liberty county clerk? 

A. Yes. 

Q. Is that the same Mr. Swartz that 
is the father-in-law of Mr. Harris? 

A. Yes. 

Q. Did Mr. Harris present that ap- 
plication to you? 

A.Idon’t know. I found the ap- 
plication on the desk, and I don’t 
Know how it got there. 

Q,. Swartz made two purchases, did 
he not? 

A. Yes. 

Q. I notice Friedenhaus filed appli- 
cations on 23, who filed them for him? 

A. Some were filed by Mr. McCarty, 
but those last spplicstions, I don’t 
know who filed them for him. 

Q. Did not McCarty file them for 
him? 

Q. Did not McCarty bring you a 
telegram that notice had been receiv- 
ed in Liberty county? 

A. No. McCarty filed Friedenhaus’ 
and Covert’s applications. 

Q. Did not McCarty file application 
for Collett? 

A. No; he filed his own. Halde- 
man made several purchases. 

Q- The application of David Boaz 
was filed January 20, 1893. How did 
it come that it was awarded? 

A. That was awarded after the 
notice had been received from the 
clerk, and I was instructed also to 
award that by John McGaughey, aod 
he stated if there was no adverse ap- 
plications, it might be awarded. 

Q. I understood you to say this 
morning, that your rule was invaria- 
ble to reject all applications unless 
notice had been received trom the 
county clerk? 

A. That was my rule unless I re- 
ceived instructions from the chief 
clerk of my department, or from the 
Commissioner to change it. That was 
made with respect to Haldeman and 
Boaz’s purchases of the Liberty county 
lands. 

Q. How about the application of W. 
F. Simmons? 

A. I don’t think his application was 
filed for some time after, 
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Q. Who filed that application? 

A. I don’t remember. 

Q. Did Boaz? 

A. I don’t remember. 

Q. Did you make exceptions in fa- 
vor of any one else in Liberty county? 

A. No; I don’t remember of any 
others. 

Q. The Covert and Friedenhaus and 
Collett lands were awarded on the 
23d day of January, the day on whieb 
the notice was filed by the clerk in 
Liberty county? 

A. Yes. 

Q. From your knowledge of the 
malls from Liberty county, don’t you 
know you acted on a telegram from 
there? 

A. I don’t know whether I saw a 
telegram from the clerk or not. It 
was generally known io the office, 
and it was my understanding when I 
awarded those applivations, that the 
clerk had been heard from. I under- 
stood that to be official. 

Q. Coming to the Harris county 
lands, you acted on a telegram from 
the clerk with respect to them, and 
the applications from Taylor and other 
parties were filed on the day you got 
the telegram—on the 16th day of De- 
cem ber? 

A. Yes 

Q. Who filed DeCordova’s applica- 
tion? 

A. Ido not know. 

Q. They seem to have been filed on 
the 16th day of December. Do you 
know who filed them? 

A. No. 

Q. Was it McCarty? 

A. I don’t know. 

Q. The Dillon application was filed 
in September, was it not? 

A. Yes. 

Q. The applications of Stafford and 
of Cuney were also filed before the 
notice had been sent out, were they 
not? 

A. Yes. 

Q. The application of D. Boaz seems 
also to have been filed on December 14? 

A. Yes; that was the date on which 
the county was changed. 

Q. Was that before the clerk had 
received notice? 

A. Yes. 

Q. How came you to grant that ap- 
plication ? 

A. I ealled the attention of John 
McGaughey to that application, after 
we had heard from the clerk, and he 
asked me if there were any other ap- 
plications for the same sections, and I 

suid there was not; and he said, asthe 
land was on the market he instructed 
me to award the land to Mr. Boaz; 
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and he stated that Mr. Boaz had left 
town and he did not know where to 
correspond with him. 

Q. You made those awards on the 
16th, did you not? 

A. No; I don’t think the applica- 
tions were all awarded on that day. 
In fact, I don’t remember the exact 
date that I passed on those applica- 
tions. 

Q. Isee twoapplications from Boaz? 

A. Yes; they were both under the 
same instructions. 

Q. He got how many sections? 

A. Two sections. We only have 
two files in the name of Boaz. 

Q. In your department, do you make 
the sales of timber lands? 

A. Yes. 

Q. Did you make thesales of timber 
lands in Jasper county ? 

A. Yes. 

Q. Did you make them at the price 
the land was put when classified ? 

A. I did not know anything about 
the classification. I made them at the 
price they were on the market at the 
time the application was filed. 


Q. You say you made those sales at 
the prices then current in the office? 

A. I did oot examine the classifica- 
tion myself, but my assistant always 
examines the classification, The ap- 
plication for purchase is given to him 
and he examines as to whether or not it 
is on the marketand at what price, and 
after it comes to me I make the final 
examination and pass upon it. 


Q. Did you not make those sales at 
a smaller price than the application? 

A. I have heard it stated in the 
office that the classification of some of 
the lands have been changed. 


Q. Examine this memorandum and 
state what it is. 

A. I presume I made those sales, 
but I would not know unless I had 
the applications. 

Relator here offers in evidence a 
statement which is a comparative list 
at which the prices on the timber 
lands in Jasper county were fixed and 
the prices at which they were sold by 
the Commissioner. 

Question by respondent’s counsel: 
Does that statement embrace any land 
embraced in the articles of impeach- 
ment? 

Relator’s counsel states the contents 
of the statement, and relator’s counsel 
also offers section 86 in the statement 
as land sold about the same time. 


Q. I notice that these sales were 
generally made on the same day the 
reductions were made. 

A. Yes. 
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Q. Who acted as agent in making 
these purchases? 

A. I don’t know. 

Q. Do you koow a man by the rame 
of D. Call? 

A. I have seen him in the office sev- 
eral times. 

Q. Was he not acting as agent for 
the lumber companies in the purchase 
of these timber lands? 

A. He bought some in his owa 
name. 

Q. Did he also act as agent for the 
purchasers? 

A. I don’t know without looking. 

Q. Was it usual to make the sales 
the same date that they were re- 
priced? 

A. I remember of no other sales of 
that kind having come up. Where 
the lands were put on the market and 
simply the price changed I never had 
any instructions as to whether the 
parties should be required to file their 
applications after the clerk was noti- 
fied. My object in notifying the clerk 
was that we would not sell lands at 
one price and the clerk have them on 
his books at another. Well, the clerk’s 
records would bave to conform to our 
records. 

Q. Was it for the purpose of Keep- 
iog his records straight? 

A. I suppose so. 

Q. Is not this the fact about it: 
that the applications for purchase 
were made first and then the reduc- 
tions were made? 

A. I could not state that because I 
do not Know the date that the applica- 
tions were made. 

Q. Is it not true that D. Call was 
making applications for those lands 
with timber on them? 

A. He was working with Mr. 
Phelps. 

Q. Who was Mr. Phelpa? 

A. He was the classifying man. 

Q Was he not trying to induce 
Phelps to reduce the price of land? 

A I suppose he was there correct- 
ing the average price of land. 

Q. Do you know whether or not he 
made any present to Phelps? 

A. Of my own knowledge I do not. 

Q. Do you know from what Phelps 
told you? 

A. No. 

Q. Is it just trom hearsay then? 

A. Yes. | 

Q. You stated on yesterday that 
Commissioner Hall had placed on sale 
50 or 60 counties similarly situated to 
to those in Liberty and Harris coun- 
ties ? 

A. Yes. 

Q. Can you give me those counties? 
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A. From the record, yes. 

Q. Do you know these things from 
your knowledge or from the record ? 

A. It is from the record. I had 
nothing to do with the making of the 
sales. 

Q. Did Mr. Hall give you the in- 
structions verbally ? 

A. No. I was assistant at the time 
and Mr. Wallace was sales clerk, and 
I was given to understand that certaio 
counties were under section 22. 

Q. Did you not have two lists ? 

A. No. We had a list that was 
used for our guidance. It was a paste 
board list of the counties, and opposite 
the county it was marked whether it 
was section 22. or general instructions. 
It was indicated by section 22, and by 
G.I. When section 22 was marked 
opposite the county we understood 
the county to be for sale to anybody 
and to others than actual settlers. 
Randolph Lawrence was chief of that 
department then. Then there was a 
book containing when the list was 
sent out, the date the clerk acknowl- 
edged receipt and a note made of the 
date they were sent out, and also what 
the instructions were as to _ sales, 
whether they were put under section 
22,01 under general instructions. That 
book can be gotten by applying to the 
Land Office. 


Q. You are not able to give us the 
counties now ? 
A. No. Only from the records. 


Q. How many of those counties 
were there? 

A. I have never counted them, but 
my recollection is there was about fifty 
or more. 


Q. You say these counties under 
Commissioner Hall, that the lands, 
similarly situated to these lands in 
Liberty and Harris counties cornering 
each other in same manner, were put 
on the market under section 22? 

A. I don’t Know if that would bein 
all the counties, but in some of the 
counties they were. 

Q. Name some of the counties. 

A. Medina and McMullen. 


Q. How about Shakelford county? 
A. I don’t remember how the lands 
were located in that county. That 
was marked under section 22. Waller 
_county was put on the market under 
section 22 by Commissioner Hall. 
The lands in those counties were put 
on the market under section 22, and 
since I have been there applications 
have been received for said lands. I 
mean by linked together, that they 
were similarly situated to those in 
Liberty and Harris counties. 
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Q. Is this map here a correct map of 
McMullen county? 

A. Yes. The lands were puton the 
market by Commissioner Hall in Me- 
Mullen county, and the lands were 
situated as they are in Harris and 
Liberty counties, and were put on the 
market under section 22. My under- 
standing is that the county is on the 
market under section 22, and was so 
put by Mr. Hall. I will state that so 
far as I know I don’t remember the 
date, but I Know applications would 
be received, and I am able to show 
from the records that some were re- 
ceived for those lands under section 
22. That is what I understand. 

Q. Has it not continued to be the 
ruling of the Commissioner that the 
Commissioner had the authority to put 
lands similarly situated on the market 
under section 22? 

A. I suppose that the records would 
show thatit was his ruling. I never 
heard the Commissioner make any 
ruling on that county. Thsy were 
put there and offered for sale that 
way. 

Q. As one of the officers of that de- 
partment was it not always under- 
stood, both under Commissioner Hall 
and Commissioner McGaughey, that 
unless the Commissioner had madea 
special order in regard to it that the 
lands in those counties were on the 
market to actual settlers except those 
sections separated? 

A. They were on the market to any 
one. 

Q. When the Commissioner gave an 
order in regard to it they put on any 
counties they desired under section 
22, did they? . 

A.I never heard Mr. Hall make 
any rulings of that kind, but I know 
those counties were on the market 
under section 22. I know there were 
about forty or fifty counties put on the 
a that way by Commissioner 
Hall. 

Q. I will ask you, Mr. Ross, where 
are the original classifications of those 
timber lands in Jasper and Newton 
counties? 

A. They are on record in the Land 
Office. 

Q. Do you know whose handwriting 
is on this paper? 

A. That is Mr. Gathright’s. I 
think I recognize it. 

Q. Is that the way it appears on the 
original? 

A. No; [ never saw anything like 
that before. 

Q. Turn over these pages and see if 
you ever saw anything like it in the 
Land Office before? 
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A. No; I never saw anything just 
like it in the Land Office before. 

(Paper here inquired about is the 
list containing the comparative vrices 
of the timber lands above set out.) 

Respondent asks for an order to the 
Land Office for the original of which 
this list is supposed to be a copy. 

Statement by relators: Mr. Gath- 
_right made this list by order of the 
Board of Managers from the records. 

Respondent’s counsel: We want 
the original classifications, and 
amended classifications in Jasper and 
Newton counties of sections 50, 52, 66, 
68 and 118, those named in the articles 
of impeachment. 


Statement by the Chair: The Chair 
would suggest that to take the re- 
cords from the custody of the Com- 
missioner and bring them here into 
court would kLe embarassing to the 
‘Land Office. 


Respondent objects to this paper 
and asks thatit be excluded. First, 
because it is not authenticated under 
the sea] of the Land Office, and second, 
because it is not purported to be a 
copy of any original, but merely a 
compilation by Mr. Gathright, nor 
does it contain the substance of any 
document and only has conclusions. 

By the Chair: The Commissioner 
certifies that it is a correct compila- 
tion, and is admissible. 


Statement by respondent’s counsel: 
I would suggest or call your attention 
to the fact that we have a statute on 
the point which says that any instru- 
ment on file in the Land Office can be 
certified to by the Commissioner of 
the Land Office under his hand and 
seal, and this has no seal of the Gen- 
eral Land Office. 


By Chair: Of courseit must have 
@ seal. | 

Relators withdraw the paper for the 
present. 


RE-DIRECT EXAMINATION. 


Q. Do you find the official classifica- 
tion there, Mr. Ross? 

A. I believe this is the classification 
made by Mr. Scarboro. 

Q. The classification made by the 
Commissioner is not here, is it? 

A. It isin the Land Office. 

Relators object as follows: Here is 
a classification made by Mr. Scarboro 
that was not adopted by the Land 
Office that they are asking about. 

Q,. Read the elassification of section 
50 in Jasper county? 

A. Watered timber 640 acres, price 
of timber and land $5. Price of tim- 
ber only $3, was changed to $2. 


COURT JOURNAL. 


May 3, 1893. 


Q. What does it say about whom 
sold to? 

A. Sold to the Cow Creek Transpor- 
tation Company, March 3, 1893. That 
is the dateof sale. County clerk noti- 
fied March 14, 1893. 

Q. How about section 52? 

A. Watered,timber, timber and land 
originally at $7, timber only at $6; 
timber and land changed to $5.50 and 
timber only to $2.50. Sold tothe same 
company Mareh 14, 1893; county clerk 
advised of the change the same day. 

Q. Did not that result in raising of 
the price of the land outside of the 
timber from $1 to $3. 

A. Yes, sir. 

Q. It reduced the price of the tim- 
ber and raised the price of the land, 
did it not? 

A. Yes. 

Q. How about section 66, Houston 
and Texas Central ? 

A. It is watered timber, first classi- 
fied at $5 for timber and land; timber 
only, at $4. The land and timber was 
changed to $5.25, and timber oaly, to 
$2.25. The land had originally been 
$1 an acre, and the reduction in price 
of timber raised it to #3 per acre. 

Q. How about section 68 ? 

A. Section 68, land and timber, at 
$5; timber only at $4. Timber was 
changed to $2. 

Q. State whether or not the reduc- 
tion of timber to $2 per acre had the 
effect of raising the price of the land 
from $1 to $3 per acre? 

A. Yes. 

Q. How about section 76? 

A. Original price of land and tim- 
ber, $7; timber only, $6; land and 
timber reduced to $5.50, and timber 
only to $4.50. 

Q. Did not that result in raising the 
price of the land ? 

A. Yes. Sections 66 and 68 were 
sold to the same company on March 
14, 18938. 

Q,. How about section 86? 

A. Originally classified land and 
timber at $6.50; timber oaly, $5.50; 
land and timber reduced to $5, and 
timber to $3. County clerk was ad- 
vised November 30, 1892. Land not 
yet sold. 

Q. How about section 92? 

A. Originally classified land and 
timber, $5; timber only at $3.75. The 
timber only was reduced to $3, and 
county clerk notified November 30, 
1892. Not yet sold. 

Q. How about section 118? 

A. Land and timber originally clas- 
sified at $10; timbet only at $9. Price 
reduced for land and timber to $6, and 
timber only to $4. County clerk ad- 
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vised January 28, 1893. Sold to Texas 
Tram and Lumber company, January 
6, 1893. 

Q,. Did that have the effect of reduc- 
ing the price of the lumber and in- 
creasing the price of the land? 

A. Yes. 

Q. How about section 22? 

A. That was originally classified at 
$8.50, land and timber. Timber only, 
at $7.50. Land and timber reduced to 
$5.25. Countv clerk advised to cor- 
rect May 6, 1892. Sold to Texas Tram 
and Lumber Company January 6, 1893. 

Q. How about section 52, Texas 
and New Orleans? 

A. That was originally land and 
timber at $5. Timber at $3. Timber 
reduced to $2. 

Q. It seems that in the official 
classification the lands with the timber 
on them had been put at a low price. 
State whether or not in the reclassifica- 
tion the price of the land was consid- 
erably raised. 

A. Yes, ip some instances. 


Q. State whether or not that would 
have a tendency to keep the land off 
the market to purci:asers desiring to 
buy as actual settlers. 

A. I could not state that. 

Q. It raised tho price of the land, 
did it not? 

A. Yes. 


Q. Changes that were made in these 
classifications were made for sales to 
those parties, were they not? 

A. Idon’t know. I could not state 
of my own Knowledge. 

Q. They bought them about the 
time the price was reduced, did they 
not? 

A. Yes. 


Q. We have here the certificate of 
R. M. Hall to the classification and 
prices of these lands as originally 
Classified before these changes were 
made, see if this is it. 

A. This has on it ‘‘This was exam- 
ined and approved as the official class- 
ificat'on and appraisement of part of 
the unsold school Jands in Jasper 
county, the 16th of January, 1888. 
R. M. Hall, Commissioner.”’ 

Q. That is as to the first prices 
called off the book by you, is it? 

A. I don’t know thai I remembered 
it. I presume it is. 


RE-CROSS EXAMINATION, 


Q. State what is this book? 

A. This says: ‘‘I hereby certify that 
the above and foregoing is a correct 
classification and valuation of said sec- 
tion according to my best judgment 


after careful inspection made by me 
- J--Ct. Jour. , 
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on the ground, this October 28, 1889. 
L. D. Searboro.”” 

Q. Who was he? 

A. State classifier. 

Q. Turn to section 52, H. & T. C., in 
Jasper county, and state was was the 
original price at which that was 
placed in the book. 

A. Land and timber, $5; timber 
only, $3. 

Q. What was the change made in 
that? 

A. Timber was reduced to $2. _ 

Q. Was it reported as watered and 
timbered land? 

A. It don’t state whether watered 
and timbered or not. This section was 
not sold at all. 

Q. Take the next section, No. 66. 

A. The original classification of this 
section was land and timber $5, and 
timber $4. 

Q. I will ask you if any land under 
this act was sold at $1 an acre? 

A. No. 

Q. I will ask you, Mr. Ross, who 
that land was sold to with the timber 
on it—that is, section 66. 

A. Cow Creek Transportation com- 


pany. 

Q. Who are they? 

A. I don’t know. 

Q. Do you know it-Colonel Me- 
Gaughey knows them? 

A. No 


Q. Were they sold regularly upon 
application filed in your office? 

A. Yes 

Q. These applications complied with 
the terms fixed in your office, did 
they? 

A. Yes. 

Q. When were these prices changed? 

A. The date here seems to be the 
14th of March. 

Q. How did they come to be changed, 
and why were they changed? 

A. That I don’t know. 

Q. Who makes the reports on which 
these changes are made? 

A. I don’t know who made the re- 
port on those particular sections. I 
suppose they required the county sur- 
veyor to make them. I don’t know 
who made the classification in Jasper 
county. 

Q. Do you Know what section 66 
was priced at by the original : classifi- 
cation ? 

A. In this book Ifind: ‘‘This survey 
I find about 150 acres that the timber 
has recently died on. Balance fair 
pine. Survey will average about 4000 
ner acre for building, or 5500 per acre 
for mill timber, worth about $2.50 per 
acre. 

Q. That is the land and timber isit? 
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A. No; the timber. 

Q. What was the sale of the timber 
and land? | 

A. The timber was sold at $2.25. It 
had remained on the market from Oc- 
tober 28, 1889 up to March 14, 1893, 
without a purchaser. 

Q. Any applications on file for it ? 

A. No, not that I know of. 

Q. Upon re-classification it was sold 
the timber, at $2.25 was it? 

A. Yes. 

Q. Turn to section 68. What is that? 

A. That section has timber and 
land $5.00. Timber only, $4.00. Tim- 
ber was reduced to £2.00. 


Q. Will you be kind enough to tell 
what the original classifier says about 
that? 

A. About 150 acres of good pine on 
the south side of creek and about 350 
acres of medium pine on the north 
side of creek, balance in creek swamp. 
Will average about 4000 per acre of 
building or about 5500 for mill timber. 
On survey worth about $3.00 per acre. 
That had remained on the market 
‘its 1889 to 1893 without an applica- 

on. 

Q. It was re-classified and sold at 
how much? 

A. $2.00 per acra for the timber. 

Q,. Did that leave the land still un- 
sold? 

A. Yes. 

Q. Take section 76, please. 

A. That was classed, Jand and tim- 
ber $7 and timber at $6. 

Q. Take sections 76, 92, 118 and 122, 
and I will ask you if all of these Jands 
were not held on the market from 1889 
up to 1893 without an application for 
® purchaser? 

A. Yes sir; I don’t think there 
were any applications filed for timber 
on these lands, at all, prior to these ap- 
plications here. . 

Q. They were reclassified by the 
Commissioner and placed on the mar- 
ket? 

A. Yes. 

Q. You have not the report of the 
county surveyor upon which they 
were reclassified, have you? 

A. No; it is in the Land Office. If 
there is anything they were reclassi- 
fied on, it is in the Land Office. 

Q. Do you know Mr. Kellie? 

A. Yes. 

Q. Is he the county surveyor? 

A. Yes, of Jasper county. 

Q. You say you do not know those 
parties who made those purchases? 

A. No. 

Q. Was the Commissioner connect- 
ed with them in any way, as you 
know? 
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A. No. 

Q,. I will ask you, Mr. Ross, if these 
pencil memorandums here correspond 
with your books; for instance in tak- 
ing section 86, land and timber $6.50, 
and timber $5.50. 

A. Yes. 

Q. That was made in the office, was 
it not? 

A. Yes, this is the classification; 
I suppose it was made in the office. 

Q. Was not that simply a raise in 
value above this report here of the 
State classifier? 

A. Yes, he reports timber worth 
¢4, and this states timber worth $5.50. 
Itisraised. The pencil memorandum 
is the raise. 

Q. What was it reduced to? 

A. To $3. 

Q. I will ask youif there was any 
collusion with anybody in regard to 
these lands with a view of trying to 
sell them for less than they were 
worth, or was it the object to sell 
them for all they would bring? 

A. I know of no collusion. 

Q. They were placed on the market 
just as these lands usually are, were 
they not? 

A. Yes, sir. 

Q. I will ask you if it is not the 
custom in the office, and an old cus- 
tom, to act upon the statements of 
county surveyors of counties in which 
lands are situated, in regard to their 
situation, character and value? 

A.I don’t think I could state any 
instance where that was done. 
could not state that I know it to be 
so unless I could state an instance. 

Q. Don’t they usually take the 
statement of the county surveyor? 

A. Yes; it would be taken as good 
evidence of the value of the land and 
timber. 

Q. Mr. Kellie was county surveyor 
of Jasper county, was he not? 

A. Yes. 

Q. Is he not an old State classifier? 

A. Yes; he classified some lands 
under Mr. Hall. 


RE-DIRECT EXAMINATION. 

Q. I understand you to say that it 
is the rule of the office of the present 
Commissioner to take ihe statement 
of the county surveyor as to the value 
and price of land. 

A. I did not say I knew that to be 
the practice of the office. 

Q. You say you would consider that 
pretty good evidence. Suppose you 
had a tract of land and a man wanted 
to buy it, and he wrote to a party to 
go there and inspect it, would you 
rely upon the classification of the 
party or not? 
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Respondent objects to this question. 
Objection is by the Chair sustained. 
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the Beaumont Lumber Company got 
me to go and look at section 52, certi- 


Q. You say these lands had been on |; ficate 228, Texas and New Orleans 
the maczket since 1889 at their former Railroad Company. They said it was 


prices and had not been sold? 

A. Yes. 

Q. Had you sold some timber in that 
section? 

A. Yes, some. 

Q. You were not expecting to sell 
all of it, were you? 

A. No; we were selling it as the ap- 
plications came in. 

Q,. After it had been on the market 
you did not have to put it down in 
price, did you? 

A. Well, it was sold the same day. 

RE-CROSS-EXAMINATION, 


Q. Thereis a good deal of land on 
the market yet not sold at the re- 
duced prices, is there not? 

A. Yes, 

Relators offer in evidence the follow- 
ing two letters, they being certified 
copies of their originals. 


JASPER, TEXAS, Nov. 26, 1892. 


Hon. W. L. McGaughey. Commissioner Gen-, 


eral Land Office, Austin, Tex is: 

DEAR Sirk: Beaumont Lumber Co. 
desiring to purchase the timber of the 
following sections: Houston and 
Texas Central Railway, No. 86, certifi- 
cate 25-1209, and No. 92, certificate 
25-1202, near the east line of this coun- 
ty. No. 86 is priced for timber $5 50 
per acre, and No. 92 at $3.75 per acre. 
I have just returned from a careful 
survey of them, and find on section 86 
about, or nearly, half the timber 
dead. What we call a rosin deaden- 
ing. Occasionally this takes place, 
and kills out a large scope of pine. 
No one Knows the true causes. I! find 
that this section has not now got 
more than balf the timber on it when 
classified, and would recommend that 
it be reduced to $3.00 per acre for tim- 
ber. No. 92: the timber is short and 
kuotty, and a great deal of waste on 
it. I find its timber is priced at $3 75. 
Would say that $3.00 is a big price for 
it. Would recommend thut it be re- 
duced to $3.00.,. I am afraid you think 
Iam doing a good deal of reclassify- 
ing, but the parties jay me $5.00 per 
day for my work, and it is work that 
ought to be done, so I coneluded it 
would be saving the State that much. 

Hoping that you may agree with 
me, [ am Very truly yours, 

EK. J. KELUIE. 


JASPER, TEXAS, Nov. 6, 1892. 


classified at $3,00 for timber only, and 
desired me to represent to you what I 
thought ot it. After a thorough in- 
vestigation of the land,I find it not 
half timbered, but full of bay galls 
and marshes, and what timber is on 
it, is short and sappy. Two dollars 
per acre is a big price for it, and they 
would not give tbat if it were not 
that their tramroad will pass through 
it. Would advise that you put it at 
that price for timber only. It will be 
just saving that much for the school 
fund, for if they pass it by, it will 
never be sold. Yours truly, 
K. J. KELLIE. 

Randolph Lawrence, witness for the 
prosecution, having been duly sworn, 
testified as follows: 

Q. Your name is Randolph Law- 
rence? 

A. Yes. 

Q. What business are you engaged 
in? 

A. Chief clerk in the State treasury 
department. 

Q,. How long have you been engaged 
in that work? 

A. I went in with Mr. Wortham. 

Q. What had you been engaged in 
betore that. 

A. Clerk in the General Land Office. 

Q. In what department? 

A. In the school land department. 

Q. Who was Commissioner during 
your service there? 

A. Mr. R. M. Hall. 

Q. Do you Know the practice of the 
office with respect to sales ot public 
free school lands in the State ? 

A. Yes. 

Q. What was the practice? 

A. The method. of the office is about 
this, after refreshing my memory: 
The old organized counties, organized. 
prior to 1875, after having been classi- 
fied and list returned, were gone over; 
and there was one list that comprised 
a great many counties, which, accord- 
ing to the report of the classifier, had 
in them lands which were wholly unfit 
for agricultural purposes as a whole. 
The good lands had all been sold, and 
they were left scattering about coun. 
ties with many sections and parts 
of sections. The elassifier’s reports 
showed these lands unfit for agri- 
cultural purposes, and unfit, half of 
them, for grazing purposes, and had 


Hon. W. L. McGaughey, Commis-ioner Gen- | No water on them. These lands were 


eral Land Office, Austin, Texas: 


placed on the market as a whole, 


DEAR Sir: Recently I was in the| without regard as to whether they 
south end of this county at work, and| were detached or not. There was 
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another report that had lands on 
them that had soil, and these were 
placed on the market and sold in 
about this manner: The map was con- 
sulted, and all those sections detached 
were placed on the market, under sec- 
tion 22, not requiring settlement; the 
others were placed on the market re- 
quiring settlement. After lists were 
filed with the county clerks, and notice 
received, the sales went on under 
those conditions. 

Q. What with respect to Harris and 
Liberty counties? 

A. They were placed on the market 
under general instructions. After 
consuliing the map, detached sections 
were placed on the market under sec- 
tion 22, not requiring settlement. The 
body of attached lands were placed 
on the market under general instruc- 
tions. Those counties which had 
lands fit for farming were placed on 
the market under generaiinstructions, 
that is they had to settle on them to 
buy. 

Q. You don’t know when the coun- 
ties of Medina and McMullen were 
organized do you? 

A. I don’t know. 


CROSS-EXAMINATION. 


Q. Do you recollect how the lands 
in Medina county were put upon the 
market? 

A. Yes; it is my recollection that 
part of them were put under general 
instructions and part under the de- 
tached class. 

Q. It was the custom of the office, 
was it, where lands were reported as 
unfit for agriculture, and were clased 
as such, that they were put on the 
market to be sold toanybody, whether 
they connected or not? 

A. Yes. 

Q. I will ask you if the Medina 
county lands were not about in that 
shape (showing witness the map), 
lands whether connected or not, if re- 
ported as lands not fit for farming, and 
strictly grazing lands, and had no 
water on them, were put on the mar- 
Ket and sold to any purchaser who 
would buy? 

A. Yes, that was the rule. Coun- 
ties werelisted. We took the counties, 
according to their report, that had 
avy land not fit for settlement, and 
we then made a list ot all those coun- 
ties and put them on the market 
under section 22. 

Q. You collected a list of those coun- 
ties and put them on the market under 
section 22 without regard to whether 
they connected or not? 

A. Yes. 


Q. Do you recollect the number of 
counties in that condition? 

A. No; but there werea great many. 

Q. Something like eighty? 

A. Well, Idon’t know; a good many 
though. 

RE-DIRECT EXAMINATION. 

Q. In many counties were they in 
bodies or were they scattered? 

A. In many counties they were scat- 
tered. 

Court adjourned until to-morrow 
morning at 9 a. m. 


SENATE CHAMBER, 
AUSTIN, TEXAS, May 4, 1893. 


The High Court of Impeachment 
convened pursuant to adjournment. 

Lieutenant-Governor Crane presid- 
ing. 

Quorum present. 

Wm. Bramlette, witness for the 
prosecution, after having been duly 
sworn, testified as follows: 

Q. Judge Bramlette, you are chief 
clerk in the Land Office, are you not? 

A. Yes, sir. 

Q. How long have you occupied that 
position? 

A. Since Colonel McGaughey first 
took charge of the otfice in January, 
1891, I think. 

Q. During that period of time what 
has been the rule and practice with 
respect to the sales of schoo] land in 
the older counties of the State? 

A. Well, sir, I am not as familiar 
with the doings and regulationsof the 
school Jand department as I am of the 
other departments of the office. It is 
true, being chief clerk, it looks like I 
ought to Know, but a few months after 
McGaughey took charge of the office, 
he said to me on one occasion that he 
would take charge of the school land 
department; I could overlook the 
balance of the office, and that would 
have his especial attention. Since 
that time I have taken but little cog- 
nizance of the transactions of that 
office, except what I would learn 
through correspondence. 

Q. If you have any, Knowledge on 
that question, state the extent of your 
knowledge as to what was the rule of 
practice in regard to the sales of land 
to others than actual settlers. 

A. My information, and knowledge 
80 far as it goes, is that up tu recently 
the sales were made to actual settlers 
only, unless the sections were detach- 
ed and isolated from other public 
lands. 

Q. With respect to the biock in 
Harris and Liberty counties what has 
been the rule? 
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A. The rule formerly was to sell 
only to actual settlers any blocks 
of land. 


Q. If that rule has been infracted at 
any time when was it done? 

A. Well, sir, I could not give dates. 
The first information of that rule be- 
ing infracted was after it was done. 
It was in the case of the Harris and 
Liberty county lands that were sold 
as isolated and detached. I knew 
nothing of it until after it had been 
done. I would remark that Mr. Mce- 
Gaughey said in my presence on one 
occasion after those sales were made 
that the Liberty county lands were 
sold before he knew it. 


Q. What else did he say? 

A. He remarked also that as they 
bad been sold he would stand by the 
sale. But that they had been sold 
without his knowledge. 


Q. Did he make any remark further 
concerning the legality of the sales ? 

A. It occurs to me that he did; it 
occurs to me that he did make the re- 
mark that those Liberty county sales 
were not legal. That is my recollec- 
tion about it. Iam sure that on one 
occasion, after a conversation between 
Roach, Baylor and himself, on Mon- 
day morning after that he came to my 
desk and said that those sales were il- 
legal .and he would cancel ther. I 
made another remark to him at the 
time that I would go further than 
that and discharge all those clerks in 
the school land department. 


Q,. State whether or not after this 
investigation concerning the transac- 
tions of the school lana department. 
and especially with regard to the Lib- 
erty and Harris county lands, any- 
thing occurred or any effort was made 
to obtain your certificate to a map of 
Liberty. county ? 

A. Yes, there was a request to that 
eect. 

Q. Just state all the circumstances 
from beginning to end of it. 

Respondent asks the Chair to in- 
struct witness to state only his conver- 
sation with defendant, or conversation 
in the presence of defendant. 

Relators: There is an exception to 
that rule, if part of the conversation oc- 
curred in the presence of the defendant 
and the same conversation was contin- 
ued by parties acting with him, and 
he was absent, it would be admissible. 

By the Chair: First get out the 
things done and said in the presence 
of the Commissioner. 

A. I don’t know how to begin, un- 
less I begin on the certificate. 

Q. Begin by any connection that the 
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Commissioner had with it directly or 
indirectly. 

A. Some half an hour or three quart- 
ers of an hour, perhaps, before I was re- 
quested to sign a certain certificate I 
went into the Commissioner’s room on 
some business. He remarked to me 
that I must sign up the correspond- 
ence that evening. I think it was 
about 3 o’clock in the afternoon. I 
said, Colonel, let me have your rubber 
stamp to sign them with (I had none 
at that time). He generally brought 
in the stamp, as it is a heavy job to 
sign up two or three hundred letters 
and many other documents. He de- 
clined to let me have the stamp, and 
said I must sign them witha pen. He 
had always brought his stamp in to 
me to sign them with before that. He 
then turned to John McGaughey, who 
was present, and remarked to him to 
go and get those matters fixed up for 
Townsend. That is about all, so far 
as the Commissioner is concerned, that 
I know at this particular time. There 
were subsequent occurrences. After 
this certificate was presented to me, 
and during the conversation with 
John MeGaughey— 

Q. State was done after that. 

A. On the 24th of March, 1893, John 
McGaughey came to the chief clerk 
and presented a map of Liberty coun-- 
y (I read from a memorandum made 
by myself next day) with the sections 
that had recently been sold as detach- 
ed lands marked blue and with a cer- 
tificate written in the margin, which 
he asked me to sign. The following 
is the substance of said certificate, if 
not the exact words: ‘I, Wm. Bram- 
lette, chief clerk of the General Land 
Office, hereby certify that the sections 
marked biue on this map were, when 
sold, detached and isolated from other 
public lands. Given under my hand 
and seal of the General Land Office 
this 24th day of March, 1893. 

Chief Clerk.” 

Q. Proceed to state now that certi- 
fioate was presented to you by him, 
and how long after the conversation 
with the Commissioner. 

A. It was some half or three-quar- 
ters of an hour afterwards. In that 
conversation I asked John McGaughey 
what his object was in getting me to 
sign that certificate. His answer was: 
‘“‘Representative Townsend said if I 
would sign that certificate it would 
clear my Pa.’’ It made a very lasting 
impression on my mind. That was 
what he said exactly, 

Q. State whether or not you signed 
that certificate ? 
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A. I did not. 
Q. Why? 
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A. Yes. . 
(. Falsehood that anybody could de- 


A. I told John McGaughey that I tect, was it not? 


did not regard it as true, and I did not 
sign it. In the conversation I will say 
further, I remarked to him, ‘I will call 
Mr. Baylor and get his opinion.” I 
called him and he examined it thor- 
oughly, and I asked him if I could 
sign that certificate. After examining 
the thing, he said I could not, but said 
that he thought if there was another 
word put in there, if the word ‘‘unap- 
propriated’’ was inserted, that I prob- 
ably could sign it; that it might be 
literally true then. McGaughey (John) 
asked me if [I would sign it if that 


word was put in there, and I told him | 


I would aot. 

Q. Do you Know what became of 
that map? 

A. John McGaughey picked it up 
and carried it off.and I don’t know 
what became of it afterwards. 

Q. You have not seen it since? 

A. No. 

Q. You say that was a map of Lib- 
erty county? 

A. Yes. 

Q. Why was it you could not sign 
that map; wherein was it not 'rue? 

A. Because it certified that these 
lands were isolated and detached 
from other public lands. 


Q. Were they scattered, or were. 


they lands in a block? 

A. A great many were in a block. 

Q. Do you recollect if they were in 
the biock next to Chambers and Lib- 
erty counties? 

A. I think so, sir. 

CROSS-EXAMINATION. 

Q. Mr. Bramlette, it you had signed 
that certificate—look at this map, is it 
a duplicate of the map on which the 
certificate you were asked to sign was 
endorsed oa the margin? 

A. The map that was presented to 
me had the sold sections delineated in 
blue, just as this map has. 

Q. Was it not exactly like this map? 

A. I don’t Know. 

Q. Do you see any difference? 

A. I could not designate any differ- 
ence now. Itis somewhat similar. I 
presume John McGaughey can pre- 
sent you the map he presented me. 

Q. These blue sections are kKnownin 
the Land Office as school sections, are 
they not? 

A. Yes, I think so. 

Q. Before they were sold? 

A. Yes. 

Q,. Then if you had signed a certifi- 
cate of the purport you have men- 
tioned it would have borne falsehood 
on its face, would it not? 


A. I don’t know about that. 

Q. Any man that could have seen 
would have known that certificate was 
a falsehood, would he not? 

A. Idon’t know. Many men would 
not have recognized it. 

Q. Why? 

A. Because they were not familiar 
with these things and law etc. 

Q. Why did you refuse to sign it 
with the word ‘‘unappropriated’’ 
added? 

A. The reason I did not sign it with 
that word put in, was because it looked 
to me that it was intended to deceive 
some one, 

Q. Did you read that certificate? 

A. I did, very carefully, two or 
three times. 

Q. Why did you read it twoor three 
times? 

A. Well, in order to fully under- 
stand it, sir. 

Q. Why did you make a memoran- 
dum, such as you have read from, the 
next day? 

A. Well, I don’t know exactly 
my motives in making it. I supposed 
as this investigation was going on, 
it might be called up, and 
wanted to have a memorandum while 
it was fresh in my mind. 

Q. Why did you not make it that 
evening? 

A. I don’t Know. . 

Q. Was it not fresher in your mind 
then? 

A. Yes. 

Q. Is it not true that after that took 
place in the office you came over and 
interviewed the investigating com- 
mittee, and at their request you made 
the memorandum next day? | 

A. No. The investigating commit- 
tee were ‘nformed of this fact by some 
one else and they called me over. 

Q. Who else were there except 
Baylor and yourself and John Mc- 
Gaughey? 

A.I don’t Know that any one else 
was there. Several clerks were there 
at their desks, but I don’t know if 
they took notice of the conversation. 

Q. At whose instance did you make 
the memorandum? 

A. I made it at my own instance. 

Q. Who suggested it to you? 

A. Noone suggested it to me. 

Q. Whose handwriting was the cer- 
tificate in? 

A. I don’t know; I did not know 
the handwriting. 

Q. Do you know L. §. Ross’s hand- 
writing? 
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A. I don’t know that T would know 
it. There are quite a number of 
clerks’ handwriting that I would not 
know. 

Q. Would you know John Mc- 
Gaughey’s handwriting? ; 

A. I don’t think I would. 

Q. As a fact,is any of the solid 
lands as delineated on that map con- 
tiguous to unappropriated public 
land? 

A. Well, sir, I could not tell you 
that without a pretty thorough exam- 
ination. By examining some of the 
records I could tell you. Now it is 
owing to what you mean by unappro- 


priated. 

Q. You know what that means, 
don’t you? | 

A. I think so; but I don’t know 


what you mean. Unappropriated 
ublic domain is land that has not 
een set apart for any special pur- 

pose to individuals or to the public. 

Q. Is there any of that land contig- 
uous to those sections? 

A. I think not; I don’t see any. 

Q. What are your dutiesin the Gen- 
eral Land Office when the Commis- 
sioner is present? 

A. They aresomewhat varied. Un- 
der the direction of the Commissioner, 
it is my duty to take a sort of general 
superintendency of the office, and par- 
ticularly in the morning it is my duty 
to read the mail, that is the mai] re- 
ceived, and distribute it to the various 
clerks for investigation and action, 
and occasionally when I see a letter 
that I think deserves or requires 
special attention from me, I will inves- 
tigate itand make the investigatlon 
myself. 

Q. Is it not true that while the Com- 
missioner is there, that your chiefduty, 
as a rule, is, unless you are especially 
detailed on something else, to attend 
to the mails, to open letters and make 
memorandum of replies and distribute 
the letters? 

A, Thatis part of my duty. 

Q. Is not that your main duty? 

A. No. 

Q. What is the balance ot your 
main duty? 

A. As I remarked, under the direc- 
tion of the Commissioner, that was 
part of my work. I willsay yes, that 
was my chief duty. 

Q. You said when the Commissioner 
wentinto the office he said he would 
take charge of the school land depart- 
ment and you could have supervision 
over the balance of the office? 

A. Yes. 

Q. That is to say you were to gov- 
ern the balance of the office. 
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A. No; I did not understand that I 
was to take a general supervision, 
and if I found anything going wrong 
to notify him. 

Q. That was your duty all the time, 
was it not, without any agreement 
with the Commissioner, that if you 
found anything going wrong you 
would notify him?  , 

A. Yes. 

Q. Did you ever talk to Commis- 
sioner McGaughey about this certifi- 
cate, that you have been explaining, 
before it was presented to you? 

A. No. 

Q. Did you ever talk to him about 
it after it was presented to you? 

A. No, I did not. 

Q. Then you never talked to Com- 
missioner McGaughey about it, the 
certificate, at all? 

A. No. 

Q. Neither before nor after it was 
presented to you? 

A. No 


Q. The whole connection of Com- 
missioner McGaughey with the certi- 
ficate was your inferences with refer- 
ence to John McGaughey attempting 
to induce you to make that false certi- 
ficate, and that the Commissioner told 
John McGaughey to fix up the matter 
that Townsend wanted? 

A. That was not the whole of it. I 
gave the remark of McGaughey, and I 
will specify another thing that im- 
pressed itself on my mind. 

Q. I want everything that occurred 
between you and McGaughey. Was 
there anything else that occurred be- 
tween you and the Commissioner 
other than what you have stated, that 
in your presence he toid his son, John, 
to fix up the papers that Townsend 
wanted? 

A. No, unless it has been the manner 
in which the Commissioner has treat- 
ed me since that time. He has not 
treated me in the manner that he had 
previously, but has been very cold 
and frigid. 

Q. That is not an answer to my 
question. My question is: First. 
That all you know about McGaugh- 
ey’s connection with that certificate, 
or inducing you to sign it, is the fact 
that in your presence he told his son, 
John, to fix up the papers that Town- 
send wanted; and, secondly, that 
since that time he has treated you 
coldly, even frigidly? 

A. Yes. 

Q. Either on that day or the next 
day aiter that you went before the 
investigating committee, did you 
not? 7 

A. It was some days after, I was 
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valled before that committee and I 
went. 

Q. Before that committee you swore 
that Commissioner McGaughey had 
tried to induce you to sign a false cer- 
tificate, did you not? 

A. No. The fact is, I was not 
sworn on that occasion; they merely 
asked me in reggrd to the facts. 

Q. Are you certain, Mr. Bramlette, 
that you made the memorandum you 
read over, the next day after the dis- 
cussion about the map? 

A. Yes. 

Q. Please look at it and see the date 
on it. What is the date on it? 

A. I don’t know that there is any 
date on it. Yes, the 24th of March, 
1893. : 

Q. Is that the date you made the 
memorandum ? 

A. No, sir. 

Q. What did you date it the 24th of 
Mareh for if that was not the date on 
which you made it? 

A. I said that on the 24th of March 
John Moseteney came to the chief 
clerk’s desk. I have not dated this 
memorandum at all. 

Q. What was the date of the certifi- 
cate ? 

A. I don’t know. This is not the 
map that was represented to me. 

Q. What is the date of this map? 

A. March 22, 1893. Possibly that 
was thedate of the original certificate. 
I made that memorandum from my 
recollection and I supposed the date 
was the day he presented it to me. 

Q. If the certificate was presented 
to you for sigoature on the 22nd, are 
you not in error as to when this con- 
versation took place? You state in 
your memorandum it was on the 24th, 
and it it was on the 22nd you are mis- 
taken, are you not? 

A. Vos, in regard to thedate. It 
was not on the 22nd, or I would not 
have made that memorandum. 

RE-DIRECT EXAMINATION. 

Q. You were asked about your state- 
ment to the committee, did you make 
to them substantially the same state- 
ment Aho have made here? 

A. I did. 


Question by Senator McComb: To 
whom did you mention the matter of 
the false certificate before you ap- 
peared before the investigating com- 
mittee? 

A. I don’t recollect. It was a mat- 
ter that had been rather notorious 
about the Land Office, and I might 
have mentioned it to several. 

Q. Did you talk about the matter to 
any one before the committee sum- 
moned you? 
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A. I think I did. I don’t know to 
whom though. I was asked by two 
or three about it. 

Q. Did the Commissioner ever speak 
to you in regard to the certificate, or 
did.you ever speak to him of it? 

A. I did not; not that I recollect of. 

Relator here asks counsel for re- 
spondent if they have the map re- 
ferred to with the false certificate, 
about which this witness has been 
asked. 

Respondent’s counsel inform Rela- 
tors that they have not; that it was 
destroyed. 

TESTIMONY OF J. W. GILLESPIE. | 
J. W. Gillespie, witness for prosecu- 
tion, having been duly sworn, testi- 

fied as follows: 

Q. Are you an employe of the Land 
Office? 

A. Yes. 

Q. How long since? 

A. I went in with Commissioner 
McGaughey. I have been in a little 
over two years. 

Q. What department of the office 
are you in? 

A. The school land department. 

Q. Whai has been the practice or 
rule of that office with respect to the 
sale of school lands in blocks since 
you have been there? 

A. They required actual settlers. 

Q. Have there ever been any infrac- 
tions of thatrule, and if so, when were 
they made? 

A. I could not tell without exami- 
nation, but those big blocks were 
never sold, to my knowledge, till 
Harris and Liberty counties were 
sold. 

Q. Did the Commissioner announce 
his policy or rule with regard to the 
sales of these lands when he wentinto 
the office? 

A. Yes, [heard him say he would not 
sell any of those lands uniess detached. 
On one occasion (there was an index 
hanging up and thereare lands marked 
onit G. I. for g:neral iustructions, 
and section 22 where lands could be 
sold not requirins settlement) I asked 
him if he intended to sell these lands 
under section 22, regardless of their 
being attached, and he said no. He 
said the law was that they must abso- 
lutely be detached. I was corres- 
ponding clerk and frequently had in- 
quiries for what lands we could sell 
without their being detached, and I 
asked him about it. 

Q. Was he emphatic about telling 
you he would not sell them? 

in Yes; he did not make a practice 
of it. 

Q. The first time your attention was 
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called to the fact that he was selling 
itin blocks was in the Harris and 
Liberty county lands, was it? 

A. Yes; my business was in looking 
up data, and a great deal of the time 
I was upstairs, and if there was any 
sold I did not kuow it. 


CROSS-EXAMINATION. 


Q. You don’t belong to the sale de- 
partment? 

A. No; I am assistant correspond- 
ing clerk. My business is to get up 
information for the typewriter. Mr. 
Harris is corresponding clerk. He 
writes the letters from my data. I 
make pencil memorandums on the bot- 
tom of the letters, and he writes from 
that. 

Q. It is your business to examine 
lands and classify them? 

A. No; I have nothing to do with 
that. 

Q. It is not your business to inter- 
pret the law as to when a pieceof land 
goes on the market? 

A. No; I said a man might write, 
and I would have to find out. 

Q. You would go to some one else 
for your information? 

A. Yes. Generally we had section 
22 marked opposite some sections. 

Q. When a piece of land was put on 
the market, it was not you who did it, 
was it? 

A. No; Ihad nothing to do with 
the selling of it; I only got data to 
furnish to the corresponding clerk, 
with which to answer his letters. 

Q. When you speak about selling 
lands in blocks, and about-Harris aod 
Liberty counties, I will ask you if 
you know personally about those lands 
in Harris and Liberty counties? 

A. No; I have never been in Lib- 
erty county; I have been in Harris 
county. 

Q. Do you know anything about the 
classification of these lands? 

A. My information is it is dry graz- 
ing land; dry grazing means pasture 
land. 

Q. I will ask youif the classifica- 
tions of pasture lands and agricultural 
lands are not entirely separate and 
distinct, 

A. One is classed grazing and the 
other is classed agricultural. When 
a piece of land is classed as grazing it 
means itis fit for grazing and not fit 
for agriculture. Then there is a third 
classification of timber lands. 

Members of the court ask for more 
information about the map spoken of 
by Mr. Bramlette in his testimony, 
and they desire to know if it is in 
court. 


Answer by respondent’s counsel: 
That map is in court, and we have 
been asking questions about it. 

Judge Bramlette is recalled and 
asked the following question, pro- 
pounded by Senator Imboden. 

Q. You may state whether or not 
you spoke of using a rubber stamp of 
Commissioner McGaughey’s. State if 
you have ever used that stamp to sign 
certificates, such as you were re- 
quested to sign on the map of Liberty 
county? 

A | think not,sir. The certificates 
required the seal of tne office, and 
were always signed by hand. 

Testimony of J. W. Gillespie, re- 
called by tbe prosecution: 

-Q. Do you Know something about 
sales of timber lands in Jasper county? 

A. Yes; they sold some. 

Q. How was the timber sold? 

A. That was sold for cash. 

Q. How were these lands priced? 

Q. Well, Iam not.familiar with any 
section. Some of the lands had been 
reduced and sold. They were reclass- 
ified in the office. 

Q. Were they sold on the same day 
they were reclassified? 

A. I think some were. 

Q. Who were they sold to? 

A. I don’t know. 

Q. What was the nameof the party 
who acted as agent for the purchasers? 

A. I don’t know allof them. Mr. 
D. Call was there, and was agent for 
some; but I can’t say who bought 
them. 

Q. Did Mr. Call make any presents 
to any gentleman connected with that 
department of the office? 

A. I only Know from hearsay. 

Q. Did you ever hear anybody say, 
that is, a clerk, who received it? Tell 
what the party said. 

Respondent objects, as the party is 
the court, and the testimony is hear- 


gay. 

The Chair holds the téstimony hear- 
say, and not admissible. 

David Crockett, being sworn, testi- 
fied as tollows: 


TESTIMONY OF DAVID CROCKETT. 


Q. You are connected with the Gen- 
eral Land Office? 

A. Yes, sir. 

Q. In what capacity? 

A. Iam watchman. 

Q. What are your duties? | 

A. My duties are to take charge of 
and close it during other than office 
hours. 

Q. Outside of office hours? 

A. Yes, gir. 

Q. What are office hours? 
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A. Part of the year they are from 
8.30 a. m. to 4.30 p. m. 

Q. 8.30 a. m. to 4.30 p. m.? 

A. Yes, sir. 

Q. The office is closed except during 
office hours? 

A. Yes, sir. 

Q. Closed; how do 
Closed to everybody? 

A. Yos, sir; and no business done. 

Q. Do you permit persons to go into 
the Land Office after office hours? 

A. No, sir. 

Q. Do you Know Mr. Schmidt? 

A. Yes, sir. 

Senator Kearby called attention to 
so much of the demurrers as have 
been overruled need not be gone into. 

Mr. Henderson: [call attention to 
the fact that the demurrers are not 
before me. but think that they were 
poiated at the acts committed by the 
Commissioner prior to his re-election. 

Mr. Walton: There are two, excep- 
tions reserved. The first alleges mat- 
ter ante-dating re-election and the 
other points to impeachment, both of 
which are sustained. Thesecond and 
third exceptions are: 

2. Contains general allegations of 
matters and things and acts and facts 
aute-dating the commencementof the 
defendent’s present term of office, and 
it affords no matter for his impeach- 
ment aod removal from the office he 
aow holds, the term of which com- 
menced on the 8th day of November, 
1892. 

38. All such acts ante-dating his re- 
election were condoned by such re- 
election, and now afford no cause for 
his impeachment and removal from 
the office he is now holding. 

Q. Have you known Mr. N. SB. 
Schmidt subsequent to the 8th of 
November, 1892? 


you mean? 


A. Well, I have known him here in 
Austin. 

Q. What business 1s he engaged in? 

A. Well, as far as I know he has 
been under appointment of Mr. Dor- 
rety of Dallas. 

Q. Who is Mr. Dorrety? 

A. Idon’t know him;I suppose a 
land man. 

Q. What has Schmidt been doing 
here? 

A. He has been working for Mr. 
Dorrety on papers, but I can not say 
what papers. 

Q. Where? In Land Office or capi- 
tol? 

A. In both. 

Q. In public offices? 

A. Yes, sir. 
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Q. State whether or not, since the 
8th of November, he has worked at any 
time in the Land Office? 

A. I suppose he has, some. 

Q. Has he been admitted to the 
Land Otfice after office hours? 

A. I believe that he was a while 
after it was time for me to close the 
office. 

Q. Why was he admitted after of- 
fice hours when you admitted no one 
else ? 

A. As well asI know, he was work- 
for this man and sometimes he was 
pressed about getting some papers 
and wanted to stay in the office long 
enough in order to get this work 
through by some time, but I don’t 
know on what work it was. 

Q Did you let himinon your own 
hook 

A. I told Mr. Schmidt that he would 
have to go out as the others did, and 
the Commissioner told me Mr. Dorrety 
was ina hurry aod he thought it was 
best to let him remain in the office 
awhile. 

Q. Did you let him remain until 
otherwise instructed ? 

A.Idid. I was acting upon the in- 
struction of the Commissioner. 

Q. Did the Commissioner detail any 
clerk to remain with him? 

A. He told me not to leave the office 
when any persons were in there. 

Q. Were you told toattend Schmidt 
when he examined the files of the 
office? 

A. I don’t know that he was exam- 
icing them, but know he was at work 
there. : 

Q. Where did you stay ? 

A. In my room until I close up. 

Q. You did not attend upon 
Schmidt? 

A. I was very often with him. 

Q. To watch him ? 

A. No, sir. 

Q. You didn’t attend to any work 
he was doing? 

A. No, sir. 

Q. Did he have access to the papers 
of the office ? 

A. I suppose he did, I don’t know. 

Q. There was nothing to keep him 
from it, was there? 

A. I don’t know, sir. 

Q. He worked in the sales depart- 
ment; this was open to him, then? 

A. Yes, sir. 

Q. Now we ask you this question, 
but don’t answer until objection is 
made. During how long a period of 
time did Schmidt have this access to 
the office, before and after the elece 
tion ? 

Walton: We have no objection to a 
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question confined to a time the court 
has said it will investigate—since the 
re-election. 

Henderson, for State: The court 
will observe that this is a continuing 
act, and a part of this act, perhaps. 
occurred prior tothe 8thof November, 
and a part after, but it was one con- 
tinuing act, a whole act, and we 
think, perhaps, the court didn’t have 
this matter in mind, and as now pre- 
sented in the light of the evidence, 
the court will see that itis a continu- 
ing act, and we can prove that part of 
the continuing act occurred prior to 
that time. 

Court: Wouldn’t each day be a 
separate act? 

A. Strictly speaking, it might be, 
but when we consider 'he fact that it 
occurred to-day, to-morrow and next 
day and all along in a continuous 
course, then it becomes a continuing 
act. 

Court: Ihardly think that it should 
be admitted. 

Q. Mr. Crockett, did Mr. Schmidt 
have any other parties in there with 
him? 

A. Not while he was in there work- 
ing after office hours. 

Q. Did you Know a man by the name 
of Williams? 

A. Yes, sir. 

Q. Was this man admitted to the 
office? 

Walton: We would like for the 
counsel to confine himself to some 
limitations. 


Q. State whether or not since No- 
vember 8, last, you have let) Williams 
in the office after office hours? 

A. Yes sir, some. 

Q. What was he doing? 

A. He told me he was copying field 
notes for some county, but I don’t re- 
member the county. 


Q. By what right or authority was 
he permitted to remain in there after 
office hours? 

A. The Commissioner told me the 
county was in a hurry for the field 
notes, and to let him remain awhile 
after office hours. 


Q. Is that the only reason he was 
permitted to remain; wasn’t there 
something said about his being on 
small salary and wanted to put in 
time to make wages? 

A. I believe there was something 
said of that sort, or something said 
about his being on expenses. 

Q. Wasany clerk detailed to wait 
on him? 

A. No more than myself. The Com- 
missioner told me he was in my room 
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and I could sorter keep watch on him, 
and laughed and went out. 

Q. In a sort of joking way? 

A. I don’t know. 

Q. Did you keep watch over him? 

A. I was in the room up to the time 
I went to supper, and we went out. 

Q. Were your duties of such a na- 
ture as to acquaint you with the pa- 
pers and enable you to keep watch? 

A. I think not. I regard my duties 
to be to close the office after office 
hours. 

Q. He knew you were not familiar 
with the records? 

A. I don’t know. 

Q. He had access to the records? 

A. I suppose so. 

Q. You know the county he was 
making field notes for? 

A. I don’t remember. 

Q You think he was copying field 
notes? 

A. Yes, sir; the Commissioner told 
me the county, but I don’t remember 
which it was. 


CROSS*EXAMINATION. 


Q. Mr. Crockett, how long have you 
been watchman in the Land Office? 

A. Ever since Commissioner Mc- 
Gaughey came into office. 

Q. You say Mr. Schmidt was al- 
lowed by Commissioner McGaughey 
to remain in the office some time after 
the close of the office regularly? 

A. Yes, sir. ; 

Q. At what time did you close the 
office with regard to outsiders? 

A. At 4:30 in the evening at the 
time Mr. Schmidt was working there. 

Q. That was long before night? 

A. Yes, sir. 

Q. Along in the middleof the even- 
ing? 

A. Yes, sir. 

Q. You say Mr. Schmidt applied to 
the Commissioner and got permission 
to remain in the office to copy some 
lease records? 

A. I don’t know for what purpose. 

Q. Were or were not the records he 
was copying brought down into that 
room below? 

A. He did not work in there. 

Q. He was upstairs, was he? 

A. Not that I know of. 

Q. I will ask you if when the office 
closes at 4:30 in the evening, if the file 
room isn’t closed and locked witha 
patent lock and nobody can get in 
there? 

A. Yes, sir. 

Q. Can you get in there? 

A. No, sir; I think not. 

Q. Can anybody—that is, an out- 
sider? 
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A. No, sir. . 

Q. These lease records that have 
been spoken of were being copied 
down stairs, were they? 

A. Yes, sir. 

Q. How long was Schmidt permit- 
ted to remain there? 

A. Generally until we went to sup- 

er,from half an hour on to two 

ours, 

Q. What time was that? 

A. About 6 o’clock. 

Q. Before night? 

A. Yes, sir. 

Q. So that in all cases—evenings 
while these parties were allowed to 
remain there under your watchman- 
ship—the office was closed as to them 
before night—that is, when you 
started to supper? 

A. I always closed then. 

Q. They went out? 

A. Yes, sir. 

Q. I ask you, Mr. Crockett, if these 
lease records that Schmidt was copy- 
ing on were permitted to be carried 
away; were any ever mislaid at any 
time, or any missing? 

A. I never heard of any. 

Q,. No injury to the office, was there? 

A. Not that I heard of. 

Q. Nor to the public service? 

A. No, sir. 

Q. I ask you about this Mr. Wil- 
liams. He was allowed to remain in 
the office and copy some records for 
some county? 

A. Copy field notes for some county. 

Q. Where did he stay? 

A. In my room at the desk. 

Q. Was he allowed up stairs? 

A. No, sir; I don’t think he went 
up stairs. 

Q. Did he have access to the file 
records after office hours? 

A. No, sir. 

Q. Any body else? 

A. No, sir. 

Q. These field notes that Mr. Wil- 
liams was copying for this county, 
that was anxious to get its field notes, 
were copied in your room down stairs? 

A. Yes, sir. 

Q. Did ary of the field notes ever 
come up missing? 

A. I never heard of it. 

Q. Did you hear any complaint of 
injury to the service? 

A. No, sir. 

Q. At what time did hego out in 
the evening? 

A. He went out, as I teld you some 
time before, as I did; he always went 
out as I did, ard before aight. 

Q. Can you fix definitely when the 
last work was done by Schmidt and 
Williams? 
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A. I can’t hardly. I thiok Mr. 
Schmidt got through hia work about 
the first ot December, but am not cer- 
tain; it might have been later, but 
that is it as well as I remember. 

Q. About what time did Mr. Wil- 
liams get through? 

A. He didn’t work a great while— 
about three weeks.. 

Q. What timedid he finish his work? 

A. I think he worked there in No- 
vember, but am not certain. 


RE-DIRECT EXAMINATION, BY MR. 
HENDERSON. 


Q. Did Mr. Schmidt do any work by 
lamp light? 

A. There were one or two evenings 
it got so dark he had to have a lamp. 

Q. You speak of one of these rooms, 
file room, being locked; it was locked 
on these evenings? 

A. There is a filing clerk who closes 
it and no one else. 

Q. The records and everything are 
not in the file room, are they? 

A. I can’t tel.. 

Q. Then it is a fact that only partic- 
ular records are kept in there? 

A. I have heard that. 

Q. Didn’t you see any other papers? 

A. I suppose so. ; 

Q. You say some other rooms were 
left apen where papers and records 
were and some had access to them? 

A. Of course. 

Q. You say you never heard any 
complaint of any files being taken out 
of the office or the public injured; did 
you lose some property ? 

A. I lost some little instruments 
draftsmen generally use. 

Q. Were they not lost after office 
hours? 

A. I could not say as to that. 

Q. Were they not lost during the 
time Schmidt was working there ? 

. Yes, sir. 
. You recovered them? 
. Yes, sir. 
. Ata pawnbroker’s shop? 
. Yes, sir. 
RE-CROSSED. 
Had Mr. Schmidt pawned them? 
. No, sir. 
Q. He had nothing todo with tak- 
isg them out? 

A. No, sir. Not that I know of. 

Q. Did Schmidt and Williams take 
anything? 

A. I never knew it if they did. 

RE DIRECT. 

Q,. You don’t Knaw who took them? 
’ A. I said if they took them I didn’t 
Know it. 

Q. If you had known they were 
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taking anything you would have stop- 
ped them ? 

A. Yes, sir. 

Q. What kind of men are they? 

A. I don’t Know much about them. 


RE-CROSS EXAMINATION. 


Q. They seemed to be nice gentle- 
men, didn’t they? 

A. Yes, sir. 

Q. Were they the only parties who 
had access to the office? 

A. Yes, sir; up to about that time; 
but before that a clerk might lack a 
little of finishing up work and stay a 
few minutes. 

Q. About that time they were the 
only ones there? 

A. Yes, sir. 

Mr. Henderson: We now offer in 
evidence a part of the answer of re- 
spondent, as follows: 

In answer to the false certificate 
charged, respondent says. When the 
acts ofselling the lands in Liberty and 
Harris counties by respondent were 
being considered in the House at the 
present session, one of his friends, a 
member of the House, told respondent 
that in his opinion, the construction 
he placed on secticn 22 was correct 
and that he expected a fight would be 
up in the House that evening and that 
he wanted to be furnished with a map 
of Liberty county, showing that none 
of these lands joined or lay contiguous 
to any unappropriated public lands in 
that county; respondent’s son, who 
wasaclerk in the Land Office, pre- 

repared and submitted to Mr. C. W. 
Prcecler. an experienced draftsman in 
said office of long experience, the map, 
and he found it correct. This was 
carried to the desk of respondent to 
get his certificate to the correctness of 
the map. Respondent was out, and in 
his absence he was informed and be- 
lieved that Chief Clerk Bramlette was 
requested by said clerk to make the 
certificate, which he declined to do. 
Being a matter that was pressing, and 
a member of the House wanting ths 
map, his son, after search, found thie 
respondent, who himself made the 
certificate. 

W.K. Baylor called by the prose- 
cution: 

Q. State whether or not you remem- 
ber an incideat which occurred in the 
Land Office in the latter part of 
Mareh in which young McGaughey 
brought a map to Judge Bramlet to be 
certified to? 

A. I remember that a map was 
brought ap stairs to be certified to and 
some trouble came up, and he called 
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me to come over. John McGaughey 
was talking to him at the time. 

Q. Examinethismap. (Herea map 
of Liberty county. was offered.) 

Mr. Walton: Who was present 
when this conversation occurred? 

A. Judge Bramlette, Jno. McGaugh- 
ey and myself. I believe that was 
held admissible under your ruling. 

Statement by Major Walton: I 
desire to object to the testimony as 
hearsay not had in the presence of the 
Commissioner. AsI understead your 
ruling when Mr. Bramlette was on 
the stand, that in view of the fact that 
the Commissioner had, some little 
time before that, ordered John Mce- 
Gaughey to fix up the matters for 
Townsend, that therefore any conver- 
sation which took place in his absence, 
in which John was present, on that 
subject would be admissible. 


Court: My ruling was intended to 
be this: That the conversations had 
with John McGaughey while he was 
transactinz the business of his father 
on that subject would be admissible. 


Walton: The situation now is; The 
Commissioner is absent; John Mce- 
Gaughey has brought a map tothe 
chief clerk, which he has refused to 
sign, and then this witness is called 
up and the present conversation is 
sought to be drawn out. I leave it 
altogether with the President as to 
whether the testimony comes within 
his ruling. If s30, we have no objec- 
tion; if not, why, we would object to 
it as illevitimate. 


Henderson: We gall the further at- 
tention of the court to the fact ‘hat by 
the statement introduced in evidence 
by respondent’s answer,we have prov- 
en his connection with this matter. 

Court: I think still, on account ot 
the instructions given, it should be 
admitted. 

Q. I will ask you if that is the map 
and certificate? 

A. No, sir; that is not the certifi- 
cate; I don’t think it is the certificate; 
if it is, itis changed from the certi- 
ficate I saw. 


Q. How was the certificate worded 
which you saw? 

A. It was worded this way: ‘T, 
Wm. Bramlette, Chief Clerk and Act- 
ing Commissioner,’ I think, ‘‘do here- 
by certify that the school Jands marked 
in blue on this map are isolated and 
detached from other public lands.”’ 

This reads: ‘‘I, W.L. McGaughey, 
Commissioner of the General Land 
Office, do hereby certify that there 
was no unsppropriated public domain 
touching any of the school lands 
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marked in blue at the time the sales 
were made. March 22, 1893. 
“W. L. MCGAUGHEY, 
‘‘Commissioner,”’ 


Q. Do you Know as a fact when 
that was made? 

A. No, sir. 

Q. Don't Know when it was pre- 
pared ? 

A. No, sir. 

Q. Do you know what became of 
the map they offered Bramlette? 

A. No, sir. 

Q. Was your attention called par- 
ticularly to this certificate? 

A. Yes, sir, and I suggested to be 
changed and he could sign it. 

Q. Did you hear the conversation? 

A. I did not. I did not hear it all. 

Cross-examined by Mr. Lightfoot: 

Q. Mr. Baylor, what was the change 
which you suggested in the certificate? 

A. I asked Johu what he wanted 
with it. 

Answer my question. 

A. I suggested that he put ‘‘unap- 
propriated public domain.” 

Q. How many words did you sug- 
gest he add to or take trom the certifi- 
cate ? 

A. I didn’t suggest any number. 

Q. Well, did you not suggest the 
addition of one word, that being ‘‘un- 
appropriated,” and if he did it would 
make it ‘‘unappropriated public do- 
main’ instead of ‘public domain.” 
You thought he could sign it? 

A. I don’t think so. 

Q. You did not say the addition of 
one word would make it perfect ? 

A. I don’t think I did. 

Q. Then, Judge, a statement that you 
did make that suggestion and he could 
sign it would not be true would it—you 
didn’t say that? 

A I don’t know, I can only state 
what I think I said. 


Q. Tell what you stated. 

A. 1 told John that was not true, 
and if he would word it to suit the 
character of land mentioned—it does 
not adjoin any unappropriated public 
domain. 


Q. What did the certificate state? 

A. “I, Wm. Bramlette, acting Com- 
Inissioner, do hereby certify that the 
school Jands marked in blue on this 
map are isolated and detached from 
other public lands.” 

Q. Judge, don’t you know, as a fact, 
that those lands have been classified 
in reference to the act of 1887 as public 
lands, asylum lands and university 
lands? 

A. They are referred to in the act of 
1887. 
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Q. In the act of 1889 they are also 
referred to? 

A. I think they are. 

Q. I ask you ita map reading just as 
you have read, ‘‘did not adjoin any 
unappropriated public domain,?’’ 
wouldn’t it be true? 

A. I think if it said ‘‘unappropri- 
ated public domain”’ it would be true. 

Q. Examine that map, and if these 
school lands adjoin any other public 
lands state what. Do they adjoin any 
other public lands? . 

Each adjoins another piece of the 
and. 

Q. Any except school lands? 

A. No, sir. 

Q. It is a fact that these school 
lands don’t adjoin any other public 
lands? 

A. None except school lands. 

Q. You have just stated they were 
classified into public lands, university 
Jands and asylum lands. Don’t that 
map show the location of the school 
laods laid down and marked with 
blue, as the map you saw? 

A. I think it is. 

Q. Did Judge Bramlette refuse to 
sign the certificate you suggested? 

A. I don’t think he did; I don’t 
know. 

A. After you made your suggestion 
ig it not true he still declined 

A. I don’t know. 

Q. Where were you? 

A. I was in the room. 

Q. Where did John go? 

A. I think he went cutand I went 
to my desk. 

Q. Did he decline to sign with your 
sugvestion? 

The Court: Witness has answered 
he does not Know, and I think that is 
far enough. 

Judge Bramlette called by the prose- 
cution: 

Q. Do you Know what became of 
that map and certificate? 

A. John McGaughey carried it off. 

Q. Did you throw it in the waste 
basket or tear it up? 

A. No, sir. 

Q Examine the certificate on that 
map and see if it is the same as that 
tendered you? 

‘A. No sir, itis not. 

Q. What difference? 

A. As I said on my examination, 
the word ‘“unappropriated”’ public do- 
main was not in it. 

Q. The main difference was the cer- 
tifivate did not contain the words ‘‘un- 
appropriated public domain?” 

A. My recollection is that in place 
of them it contained the words as I 
gave it this morning, that the sections 
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marked blue were, when sold, isolated 
and detached from other public lands. 


CROS8-EXAMINATION. 


Q. When Judge Baylor suggested 
that if the word ‘‘ unappropriated ”’ 

ublic domain be inserted in that cer- 

ificate it would be right—when the 

question was put to you—if these 
words were added, would you have 
signed it? 

A. Imight; I don’t know. I gave 
my reasons this morniog. 

Q. Again. 

A. In the conversation which oc- 
curred with me at first it looked to 
me like there was an intention to de- 
ceive somebody, and I declined to 
sign it. 

Q. Would you have signed the cer- 
tifieate with the word “unappropri- 
ated public domain ?”? 

A. If it had been brought to me 
originally I might 

Q. Would it have deceived anybody 
at the time you were requested to 
sign it? 

A. I cannot say. 

Q You refused to give toa member 
of the Legislature a certificate that 
was true? 

A. No member of the Legislature 
had sent to me. 

Q,. You understood the order was 
from a member? 

A. Mr. McGaughey so stated. 

Q. That was all? 

A. Yes, sir. 

Q. Mr. Baylor said that with the 
addition he thought it would be liter- 
ally true and you refused to sign it? 

A. I did. 

Q. How are the lands of Texas di- 
vided or known in the General Land 
Office ? 

A. I don’t fully comprehend your 
question? 


Q. I will name them so far as I 
know and see if that 1s all: Asylum 
lands, school Jands, university lands, 
and public lands. What other char- 
acter of lands are there besides indi- 
vidual or private lands? 

A. Unappropriated lands. 

Q. What public land is distin- 
guished from public school lands? 

A. School Jands are public lands ac- 
cording to my construction. 


KE-DIRECT. 


Q,. All other public lands than those 
classified by other names are placed 
under unappropriated public domain. 

A. Yes, sir. An explamation [ de- 
sire to make is this: I said this morn- 
ing that}the answer ot John Mc- 
Gaughey to me, ‘‘that Representative 
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Townsend said ifhe could get such a 
certificate, he would clear my pa,’’ and 
a remark made by Mr. McGaughey to 
John made animpressionon me. The 
reason was, that I had heard him tell 
John to get that matter fixed up for 
Townsend, and that is whyit madea 
deeper impression on me thaa it 
otherwise would. 

R. M. Hall, sworn for the State: 

Q. Where do you live Mr. Hall? 

A. In Austin. 

Q. You were two years ago Land 
Commissioner? 

A. Iwas up to January two years 
ago. 

Q. You held four years? 

A. Yes, sir; four years. 

Q. State, if you please, the rule and 
practice with respect to the sales of 
sections of school lands under the act 
ot 87 and the amendments to that act. 

A. Do you mean all the rules or in 
regard to some particular part? 

55 The rule in reference to section 


A. Ags passed in 1887 it was amended 
in 1889 at my suggestion. The words 
inserted in 1889 were simply ‘‘ without 
actual settiement.’’ That was the 
construction I had given it up to that 
time but I wanted any ambiguity 
that might exist removed. Under 
that I held,as the law is clear, that all 
eaten and detached sections are for 
sale. 

Q. What was the practice when 
sections were not isolated and de- 
tached ? 

A. Under my construction they 
were for sale only to actual settlers. 
That rule is not applied to timbered 
sections, as they had to be paid for in 
cash. 

Q. By isolated and detached what 
do you mean? 

A. I mean do not touch any other 
section. / 

Q. These were the rules and in- 
structions of your office? 

A. Yes, sir. 


CROSS EXAMINATION. 

Q. Mr. Hall, you say your interpre- 
tation of detached and isolated lands — 
are those that don’t touch any other 
section of public land, or do you mean 
any other section of school land ? 

A. Yes, sir,or asylum or university 
lands. 

Q. Didn’t you sell school lands 
where sections of school lands touched 
each other ? 

A. ITaminformed we did. 

Q. I ask you if you didn’t sell large 
bodies of land in that way; that is, 
didn’t you offer a large lot of school 
land in Medina county ? 
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A. I don’t remember. 

Q. Didn’t you, in Medina county. 
selllarge lots of school lands which 
touched each other, but no other pub- 
bic lands? 

A. Idon’t Know; I can’t state wheth- 
er I sold a section in Medina or not. 

Q. Do you recollect any particular 
lot in Nueces or Stephens counties. 

A. Can’t say; the records of the 
office will show. 

Q. During your administration were 
not large lots of school lands sold 
where they touched each other at the 
corners and didn’t touch any other 
public lands? 

A. I can’t tell you; you would have 
to ascertain from the records, as I have 
no recollection on the sebject. 

Q. Who was your chiet clerk of the 
school land department? 

A. Mr. Randolph Lawrence. 

Q. Who testified yesterday evening? 

A. Iam told he did. 

Q. Wasn’t he a very efficient officer 
in that place? 

A. I regarded him as being very ef- 
ficient. 


Q. The sale of school lands made by 
you were made by Mr. Randolph Law- 
rence? 

A. He was in charge of that depart- 
ment. 


Q. You don’t Know of your own 
recollection whether he sold these 
bodies of school lands in Medina, 
Stephens and Nueces counties where 
they touched each other? 

A. [ don’t remember; my apprehen- 
sion is these sales were more made 
eon inadvertence than anything 
else. 

Q. Didn’t they cover about eighty 
counties where the land was put on 
the market by Randolph Lawrence 
while he was chiet clerk of that de- 
partment? 

A. All school lands in every county 
in the State were put on the market. 


Q. Task ycuif during your admin- 
istration he had charge of that depart- 
ment of the school lands, if he didn’t 
sell or place upon the market eighty 
counties of school lands, and if he 
didn’t sell a large lot of school lands 
in these counties which adjoined or 
cornered on each other under section 
22? 

A. Idon’t know that he did. 

Q. Did you just leave the matter to 
him? 

A. [did not. I endeavored to keep 
up closely with that department my- 
self. My construction of the law and 
my rule was to conduct the office as I 
have already stated, and any depart- 
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ures frem that were through inad- 
vertence. 

Q. Was it possible, while you were 
Commissioner, for Randolph Lawrence 
to have placed these Jands on the 
market without your knowledge or 
consent? 

A. I don’t think he intended to. 

Q. Could he have done so without 
your knowledge or consent? 

A. I don’t know, of course I didn’t 
know al! his acts. 

Q. In making these sales of public 
school lands, were not the papers usu- 
ally signed by you? 

A. When present, I signed all such 
work. 

Q. I ask you if you did not sign 
them without knowing what and 
where they were? 

A. I might have made no inquiry 
upon the subject. 

Q. Do you koow how many sections 
of these lands were sold during your 
administration under section 22? 

A. I don’t Know. 

Q. Mr. Randolph Lawrence had full 
charge of the department, and you 
suppose some, but can’t say how much 
was sold? 

A. I can’t say approximately. 

Q. During our administration 
didn’t Randolph Lawrence so inter- 
pret section 22-of 1887 and amended by 
act of 1889, that he could sell public 
school lands which cornered on each 
other but didn’t corner on any other 
domain ? 

A. I don’t Know. 

Q. In all counties organized prior 
to 1875 where lands were classified, 
dry grazing lands, if they were not so 
placed upon the market? 

A. Not that famaware of. I know 
that the question of grazing or agri- 
cultural was not a matter of consider- 
ation to affect the meaning as to pur- 
chasers who could buy. 

Q. Did you require actual settle- 
ment on grazing lands? 

A. It applied to them all the same. 

Q. Did you enforce the rule? 

A. It was my intention. 

Q. You don’t know? 

A. Perhaps it was not. There is 
one thing 1 would like to call your at- 
tention to, and itis this: Whether or 
not lands were isolated and detached 
was not quite s» interesting as now, 
and where there are millions of acres 
being sold, some may have been sold 
through inadvertence, 

Q. Do you recollect some lands soJd 
Langerman in Nueces county ? 

A. Iremember he was a purchaser 
of school lands but don’t .now where 
they were. 
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Q. In how many counties ? 

A. I don’t know. 

Q. You know he bought some sec- 
tions? 

A. I don’t recollect more than one. 

Q. Didn’t he buy a number linked 
together ? 

A. I don’t know. 


RE-DIRECT EXAMINATION. 


Q. Suppose there were six sections 
of public school lands which joined 
each other, but did not touch any other 
public domain, would they be de- 
tached or adjoined ? 

A. Adjouned, not detached. 


RE-CROSS. 


Q. What are they adjoined to. 

A. To each other. 

The prosecution here closed. 

L. 8. Ross, Jr., for Respondent. 

Q. You have been sworn? 

A. Yes, sir. 

Q. I ask you if you remember the 
circumstance of Mr. John McGaughey 
and yourself being called on by a 
member of the House of Representa- 
tives, Mr. Townsend, for a certificate 
in regard to the lands sold in Liberty 
County. | 

A. Yes, sir. 

Q. Was any certificate made in com- 
pfiance with that request? 

A. Yes, sir, there was. 

Q. Please explain the matter in 

our owa words and explain all about 
t? Henderson: ‘‘Unless it was the 
certificate tendered to the chief clerk 
it is not relevaat.’’ We will show 
that. 

Court: The request is very general. 

Q,. I refer to that certificate to which 
the testimony has been directed. 

A. Yes, sir. 

Q. Explain about that particular 
certificate? 

A. I wrote it myself. 

Q. Which certificate? 

A. The one Mr. McGaughey took to 
Judge Bramlette to sign, and I copied 
from this certificate here. 

Q. Did you write that? (offering the 
map of Liberty County on which a 
certificate is written) 

A. Yes, sir. The certificate is: 

“T, W. L. McGaughey, Commis- 
sioner of the General Land Office, do 
hereby certify that there was no un- 
appropriated public domain adjoining 
any of the school lands marked in 
blue, at the time the sales were made. 

“W. L. McGAUGHEY, 
‘‘Commissioner.’? 


Q. You say that it is your hand 


ee: 
A. Yes, sir. 
8--Ct. Jour. 
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Q. At what time was that made; 
before or after the other writing? 

A. This was made before. 

Q. Explain how the other came to be 
made at all? 

A. Well, this certificate was made 
at the request of Mr, Townsend, and 
Mr. McGaughey took it to his father 
to sign, and he was not in the office, 
and he came back down stairs. . 

Q. He came back and the other cer- 
tificate was made, and what did he 
bring back? 

A. He brought this map back. 

Q. Signed or not? 

A. It was not signed. 

Q. Was any other certificate made 
by you? 

A. Yes, sir. | 

Q. And how was the other certifi- 
cate written? 

A. It was written from this one. 

Q. Was there any difference be- 
tween the two, and if so, explain it? 

A. I copied this certificate from the 
other map. 

Q. You copied the certificate that 
was on the other map? 

A. Yes, sir. 

Q. What difference? 

A. None. 

Q. No names different? 

A. Yes, sir, Bramlette’s name was 
inserted. 

Q. The other was apt the same 
as this, except the name Wm. Bram- 
lette, Chief Clerk, was inserted tor W. 
L. McGaughey, Commissioner. 

A. Yes, sir. 

Q.:On what map was the other cer- 
tificate made? 

A. On a Liberty county map. 

Q. How marked? 

A. Like this. 

Q. How do you know? 

A, Because it was copied from this. 

Q. Did you have anything to do 
with copying it? 

A. I did. | 

Q. Then the certificate upon the 
otner map was exactly the same char- 
acter of map and the same certificate 
except the name of W. L. McGaughey 
was changed to Wm. Bramlette? 

A. Yes; sir. 

Q. What was done with the certifi- 
cate with the name of Bramlette in it? 

A. It was destroyed. 

Q. It was in your hand writing? 

A. Yes, sir. : 

Q. After it was fixed what was done 
with it? 

A. John took it up stairs to 
Judge Bramlette to sign it. 

Q. How long was he gone? | 

A. Three or four minutes or it migh 
have been five, but just a few minutes. 


get 
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Q. Did he bring it back? 

A. Yes, sir. 

Q. What was done with the one car- 
ried up and brought back; was i 
signed by him? 

A. No, sir. 

Q. What was done with it? 

A. He tore it up. 

- Q. You wrote both certificates? and 
you say they were both the same, ex- 
cept the names were changed? 

A. Yes, sir. 

Q. What was done with this map? 

A. Mr. Soup aee took this map 
and went to find his father. 

Q. When did you see this map 
again? 

A. I have seen it in the last two or 
three days. 

Q. You Know it is the same maj)? 

A. Ido. I recognize my handwrit- 


gz. 

Q. You say the other was in your 
handwriting, and also this map and 
certificate ? 

A. Yes, sir. 

Q. It was thesame kind of map and 
same certificate ? 

A. Yes, sir. 


CROSS-EXAMINATION. 


Q. You were writing certificates on 
a good many maps, were you not? 

. A. No, sir. 

Q. That a part of your duty? 

A. No, sir; that was not. 

Q. How did you come to be writing 
this ? 

A. I was requested by John Me- 
Gaughey, who asked me if I would 
not assist him in preparing them. 

Q. When McGaughey came back 
and informed you that Bramlette de- 
clined to sign the certificate, there was 
a good deal of a fiurry about the office, 
was there not? 

A. No, sir. 

Q. Some remarks made? 

A. Isaid Judge Bramlette would not 
sign it. 

Q. On that day and next there was 
considerable stir? 

A. No, sir; rothing that I observed. 

Q. You state to the gentlemen of 
this Court that the incident attracted 
no attention? 

A. So far as I know, except I heard 
McGaughey say Judge Bramlette 
wouldn’t sign it. 

Q. When was that map destroyed? 

A. There that evening. 

Q. What was it destroyed for? 

A. I don’t Know, I didn’t ask him 
why. I suppose he had no further 
use for it. 

Q. How did he destroy it? 

A. He tore it up. 
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Q. You have never seen it since? 
A. Never have. 
Q. It has been inquired for, has it 


t | not? 


A. Not that I know of. 

Q. Didn’t the committee inquire for 
that map and this one was tendered? 

A. Not that I know of. 

Q. Did you make a literal copy of 
the certificate of this map on the other, 
or did you write another certificate in 
substance? 

A.I copied the other certificate 
from this. 

Q. Did he read it? 

A. Hedid not. I copied it from the 
map. 

Q. I notice an erasure on this map. 

A. I had misspelled the word ‘‘un- 
12 he eho eel In the last part I had 
left out a letter. 

Q. The date on here is in different 
ink from the certificate? 

. No, sir. 
. Look for yourself and see. 
. I don’t think that is in different 


. It looks a little different. 

. Yes, sir. 

. The date was put on the map 
when it was made? 

A. Yes, sir. 

Q. How did it come you dipped into 
different ink? 

A. IT havea bottle of black and a 
bottle of red inkon my desk, and it 
may be I dipped my en in the black 
ink instead of the red. 

Q. You don’t Know whether Mc- 
Gaughey carried the map to Judge 
Bramlette? 

A. I know he left the room with the 
map we prepared. 

Q. But don’t Know whether he car- 
ried it to Judge Bramlette? 

A. No, sir. 

Q. Judge Bramlette and Judge Bay- 
lor would likely know if they saw it? 
(This question objected to and ruled 
out.) 

Q. Was this done after office hours, 
or about time to close? 

A. My recollection is, it was after 8 
o’clock; sometime between that and 4 
o’clock. I understood him to say he 
wanted the map at once. 

Question by the Court: At whose 
request did you write the particular 
certificate you did for the map re- 
quested? 

A. At the request of Mr. John Me- 
Gaughev. 

Q. Why was this particular form 
used? 

A. Mr. Townsend stated he wanted 
a certificate of that kind, if it was a 
fact that the lands did not touch any 
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other unappropriated public domain, 
he wanted a certificate of that fact. 
That is why it was prepared in that 


way. 

John McGaughey being duly sworn 
for respondent, testified: 

Q. Task you if you are related to 
the Commissioner? 

A. Iam his son. 

Q. What position did you hold in 
the Land Office about the 22d of 
March of this year? 

A. I was clerk in the school land de- 
partment. 

Q. I ask you, Mr. McGaughey, if 
you recollect anything of a blank cer- 
tificate carried to Judge Wm. Bram- 
lette to be signed by him? 

A. I remember the incident. 

Q. Who carried the map to him? 

A. I did.” 

Q. How did it come tue certificate 
was gotten up on the map? | 

A. By request of Representative 
Townsend, from Angelina county. 

Q. Who was present when the cer- 
tificate was prepared? 

A. Idon’t Know. I can’t give the 
names ot all the parties present. 

Q. Mr. Ross there? 

A. Yes, sir. 

Q. Do pon know when that was pre- 
pared? (Handing him the above refer- 
red to map of Liberty county, dated 
March 22, 1893.) 

Mr. Walton: The question was 
asked &® moment ago as to why this 
particular certificate was put on the 
map and answered “by request of the 
party ordering the map.’’ Objection 
on the other side was withdrawn. 
There is a question we would like to 
put and we think if has been opened 
oF by a question put by the court to 

r. Ross, and having been opened, 
we havea right to what took place. 
(This was granted.) 

Q. Why was that form put on the 
map? 

A. As I understood, by request of 
Mr. Townsend. 

Q. He was a member of the House? 

A. Yes, sir. 

Q. Was that the character of the 
certificate he called for? 

A. That is my idea drawn from him. 

Q. Whose handwriting is that? 
(Exhibiting the Liberty county map 
under consideration.) 

A. Mr. Ross’. 

Q. What became of the certificate 
with Bramlette’s name in it? 

A. I tore it up. 

Q. What did you do with the first, 
ann how came the other to be drawn 
u 
a Well, that would require some 
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explanation. That (indicating the 
map before the court) was prepared 
for my father to sign, but he was not 
in the office at the time. 

Q. What did you do? 

A. I went back to my desk and 

repared one with the name of Judge 
ramlette on it. 

Q. Who wrote the certificate in the 
name ot Judge Bramlette on the map? 

A. Mr. Ross. 

Q. What was the form of the certifi- 
cate on the other map? 

A. Like that one, except in place of 
the name W. L. McGaughey, Com- 
missioner, was inserted Wm. Bram- 
lette, Chief Clerk. 

Q. Who prepared the map? 

A. I did. 


Q. What kind of a map was it— 
somethiog similar to that and marked 
as that is? 

A. Yes, slr, it was one of the official 
maps of Liberty county. 

Q. Where did you carry it? 

A. To Judge Bramlette’s desk, but 
he was not at his desk at the time. 

Q. Was he upstairs or down? 

A. Upstairs. 

Q. You took it to him and asked 
him if he would sign it? 

A. Yes, sir. 

Q. What occurred then? 

A. He said, ‘‘read it, John,’ and I 
handed it to him and he said, ‘‘read 
it, I haven’t my glasses.’ 

Q. Did you read it to him? 

A. Yes, sir. 

Q. Did he sign it? 

A. No, sir. 

Q. Did he decline to sign it? 

A. Yes, sir. 

Q. What then with you do with the 
map he declined to sign? 

A. I took it downstairs to Mr. Ross. 

Q. What then became of it? 

A. I tore it up and threw it in waste 
basket. 

Q. It was a blank certificate to be 
signed by Judge Bramlette? 

A. Yes, sir. 

Q. What did you do with the first 
one? 

A. I found my father and got him 
to sign it. 

Q. Where did 
office? 

A. No, sir. 

Q. What did you do with it when 
he signed it? 

A. I took it to Judge Townsend at 
his desk in the Representative Hall. 

Q. To whom was it delivered, to 
him or some one else? 

A. To Judge Townsend. 

Q. Where was Mr. Chambers at 
that time? ] 
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you find him—in the 
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A. I don’t Know that I could state. 
Q. That is the map that was deliv- 
ered (exhibiting the same Liberty 


county ma under’ consideration, 
sign by W. L. McGaughey, and 
dated March 22, 1893)? 

A. Yes, sir. 


Q Who furnished the form for that 
certificate for Mr. Ross? 
A. I did 


Q. You furnished the form and he 
wrote it? 
A. Yes, sir. 


CROSS-EXAMINED. 


By Mr. Henderson: Why didn’t you 
write it? 

A. Idon’t know; I couldn’t state any 
reason. . 

Q. How long after you prepared 
the first before you prepared the other? 

A. Tolerably soon after. 

Q. Was it prepared on the sanie 
evening? ; 

A. Yes, sir? 

Q. You were in the office when your 
father left? 

A. I suppose. 

Q. You knew he was leaving? 

A. No, sir. 

Q. Task youif your father ever saw 
the certificate presented to Judge 
Bramlette to sign? 

A. I didn’t present it to him. 

Q. Did he ever see it? 

A. I don’t think he ever saw it at 
any time. 

. Isn’t it true that your father told 
you to attend to that Townsend mat- 
ter? 

A. I don’t think he did. 

Q. Think and see if you can’t? 

Fri I don’t femember his telling me 
at. 

Q. You did, however, go and begin 
the preparation of the map? 

A. I did. 

Q. It was a matter of some trouble 
and time, wasn’t it? 

A. It took some little time. 

Q. After bile prepared one for your 
father and he was not there, why did 
you not have that map used for the 
chief clerk? 

A. You can’t use a certificate pre- 

pared for the Commissioner for the 
chief clerk. 
— Q. You can’t sign Commissioner 
McGaughey as per Bramlette, chief 
clerk? You couldn’t haveiaserted his 
name, could you? 

A. I suppose go. 

Q. You went tothe trouble? 

A. It might have been mutilated 
and not looked well. 

Q. You were busy at that time? 

A. Yes, sir. 
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Q. These blue and red spots would 
Have prooaay saved its looks? 

A. I don’t know. 

Q. Where was your father when 
you got him to sign the certificate? 

A. Down at Judge Faulk’s office, I 
think. 

Q. Down at Judge Faulk’s office? 

A. Yes, sir. 

Q. That was before the articles o 
impeachment were presented? 7 

A. I suppose so. 

Q. The purpose ot this map was to 
be used in the House by a Represen- 
tative in favor of your father in the 
House? 

A. The Representative did not par- 
ticularly state that, but I believed it. 

Q. You didn’t require any written 
order for what he wanted? 

A. No, sir. 

Q. Isn’t it true that you believed it 
would be more beneficial to get this 
certificate for you father in some name 
other than his own? 

A. No, sir; I wanted it in my 
father’s name. 

Q. Didn’t you want itin the name 
of the chief clerk would be better? 

A. Not at that time. 

Q. You had some little words about 
the refusal to sign it? 

A. Nothing angry. 

Q. Wasn’t Judge Baylor called up? 

A. Yes, sir. 

Q. He read it? 

A. Yes, sir, he read it. 

Q. He spoke as to the number of 
words to be added ? 

A. He didn’t come up close. 

Q. He spoke as to the number of 
words, didn’t he? 

A. I can’t say. 

Q. Didn’t he advise Judge Bram- 
lette? 

A. I think so. 

Q. Didn’t he say if the word “‘un- 
appropriated’’ was inserted it would 
be true? 

A. No, sir; the certificate shows for 
itself. 

Q. And you tell the Court there was 
no such conversation between Judge 
Bramlette and Judge Baylor, that 
might be made to make it true? 

A. There was some meation made 
of his signing. 

Q. And about its being true? 

A. They construed this section as 
not being detached and that it could 
not be signed for that reason. 

Q. Judges Bramlette and Baylor 
said they would agree to this? 

A. I don’t know. 

Q. If this certificate had been 
changed to apneppropriated public 
lands’’ would it be literally true? 
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Q. If the certificate had that in it, 
why the necessity of any question as 
to the matter of ‘‘unappropriated ?”’ 

A. I can’t solve it. 

Q. And you destroyed it ? 


A. Yes, sir. 
Q. How about unappropriated 
lands? 


A.I didn’t know that occurred. 
They refused in a general way to sign 
the certificate, and they didn’t con- 
sider the lands detached, and could 
not be signed by Judge Bramlette. 

Q. Didn’t Judge Baylor tell him 
what change would make it literally 
true and he might sign it, and then 
didn’t he decline to sign any certifi- 
cate for you? 

A. Yes, sir. 

Q. You returned down stairs. 
long did you keep the map? 

A. Not long. 

Q. Was your waste basket carried 
out that evening ? 

A. I didn’t notice. 

Q. There was considerable trouble 
about it that evening, wasn’t there? 

A. Not that I heard of. 

Q. Didn’t you hear something said 
about the map incident next day? 

A. I don’t remember, but don’t 
eng that there was any talk at that 

me. 

Q. Your office was requested to 
furnish the original map? 

- I don’t remember. 
stood it was. 

Q. Was not this map here sent over 
as the map? 

A. I don’t know that. 

Q. You say after you went to Judge 
Faulk’s office and found your father 
and got him to sign this certificate, 
you brought it and gave it to Judge 
Townsend? 

A. That is my recollection. 

Q. You are quite sure? 

A. Yes, sir. 

Q. That same evening? 

A. I think it was that evening. I 
remember about sitting down at his 
desk and explaining it to him. 

Q. Isn’tit a fact that Judge Towns- 
end was not there when you brought 
it over and you didn’t give it to him? 

A. I don’t think so. 

Q. Did you give it to Mr. Chambers? 

A. No, sir. 

Q. You areas positive you gaveit to 
Judge Townsend as of anything else 
you have stated here? 

A. Well, Judge Townsend and Mr. 
Chambers were talking together and 
I am pretty tolerably sure I gave it to 
Townsend. 


How 


I under- 
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Q. I understood you didn’t see 
Chambers there at all? 

A. At the timeI gave him the map? 

Q. Yes, sir. 

A. Well, I didn’t know I said that. 

Q. Who did you give the map to? 

a My impreasion is, to Judge Town- 
send. 

; a is merely an impression now, 
s it 

A. I think I did. 

Q. You are as certain of that as any 
other tact? 

A. Iam certain I gave the map and 
explained it to him. 

Q. Your father knew of this request 
by Townsend for the map? 

A. I don’t know that he did. 

Q. How did it come about that he 
called your attention to the Townsend 
matter ? 

A. I don’t remember, but he called 
my attention to the Townsend mat- 
ter. 
Q. Has he any other matters in the 
Land Office ? 

A. Yes, sir. 

Q. Did he have any applications in 
the office? 

A. Yes, sir. 

Q. What? 

A. Application to purchase tim- 
bered land. 

Q. Were you looking after them? 

A. Not particularly. 

Q. He had application to 
timbered land, and is a frien 
father, but had no application 
map? 

. No application. 

. A request? 

. He saw me about— 

. You understood what he wanted? 
. [ think I did—yes, sir. 


RE-DIRECT EXAMINATION. 


(Examined by Col. qe pe cot) 

Q. They have asked you about 
drawing up this map? 

A. Yes, sir. 

Q. Was not that the map to which 
Judge Bramlette had declined to at- 
tach his certificate. 

A. Yes, sir. 

Q. It was not signed? 

A. No, sir. 

Q. It was torn up and tbrown into 
the waste basket? 

A. Yes, sir. 

The court adjourned until 3 o’clock 
p. m. 


urchase , 
of your 
for this 


>O>o> 


AFTERNOON SESSION. 


Court met pursuant to adjournment. 
_ Lieutenant-Governer Crane presid- 
ing. 

Quorum present. 

A, C, Herndon, witness for respond- 
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tified as follows: 

Q. Where do you reside? 

A. In Houston, Harris county, 
Texas. 

Q. How long have you 
there? 

A. Up to the present time, about 
seven years. 

Q. What is your business or call- 


resided 


sae, 
- [amin the real estate business. 
Q. I will ask you if you are ac- 
quainted with the public school lands 
in Harris and Liberty counties? 
A. Well, Iam well acquainted with 
the Jands in Harris county, and in a 
general way with the landsin Liberty 


county. 

Q. tow long have you lived in that 
section of the State? 

A. Well, I was born there forty-six 
years ago. 

Q. State what is the quality and 
value of the school lands in Harris 
and Liberty counties so far as you 


know. 

A. Well, the entire body in Harris 
county are very light sandy lands, 
wet, and [ don’t think they are worth 
$1.50 per acre. They are neither fit 
for farming nor grazing. 

Q. Is there water on them at any 
season of the year? 

A. After a rain like we had yester- 
day most of it is under water. 

. How deep is the water on it or 
was it last month after that rain? 

A. In places the water was three 
feet deep. Among cow men we would 
say it was belly deep to a horse. 

Q. Is that land suitable for agricul- 
ture? ; 

A. No, it is not. 

Q. I will ask you if you have dealt 
in any lands very recently adjoining 
these school sections? 

A. I bought a third of a league at 
$1.50 per acre. 

Q. How far from the school lands? 

A. It adjoins those school lands on 
the south, on the edge of Fort Bend 
county, south of the bayou. I have 
about 8000 acres that cost me from 50 
cents to $1.25 per acre. They are pat- 
ented lands. 

Q. What is the character of the 
school laaods in Liberty county? 

A. The most of them are low lands. 
What they deem to-day their best 
lands they claim have been redeemed 
by a wash-out of anoldriver. Atone 
time the land was five feet under 
water, I have not been there since. 
They claim they have been washed 
out in the last year. I bought land 
there in January on the railroad at $2 
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per acre. They are two sections 
patented to Addison and Wells. 

Q. How would they compare in 
point of value with school lands? 

A. Those lands are on the ridge be- 
ween two creeks—Cedar bayou and 
San Jacinto. They are just between 
the two creeks. 

Q. Would their elevation have any 
effect on thelr value? 

A. Yes, to the farmer. 

Q. Do you know sections 22 and 24 
on the inside of Davis’ pasture? 

A. Ihave not been on those two 
special sections. 

Q. Have you ever 
part of the ground? 

A. Yes. 

Q. What are lands worth 
where these are? 

A. I will tell you it is right hard to 
say. The lands have really been so 
cheap there that I would not interest 
myself in them, and I have handled 
more acreagé than any mano in that 
country. I could not find any money 
in them. 


CROSS-EXAMINATION. 


Q. The lands are good enough, are 
they not? 

A. I don’t know what you would do 
with them. 

Q,. Isit not a fact that there has 
been no demand for them? 

A. No. 

Q. If tbey made a bale an acre 
would not they be good lands? 

A. Yes; first class land. 

Q. I am speaking of the Liberty 
county lands? 

A. When I knew those lands they 
were all under water. 

Q. Are they susceptible to drainage? 

A. Some of them may be. 

Q. Can they be drained at all? 

A. Only at a very heavy expense. 

Q. Suppose a man can drain a mile 
for $3? 

A. I would like to give him a job to 
drain thirty sections. 

Q. You don’t Know how it is about 
those een do you? 

) 


Q. The lands themselves are good 
enough, are they not? Don’t they 
contain the washings and alluvium of 
centuries? 

A. Those two sections, may be. 

Q. Are they not as rich as a mah 
would want them to be? 

A. I don’t know. 

Q. Is not the chief troubleabout the 
value of the lands the demand for 
them? 

A. Well, now, you are getting a 
little mixed. They claim that the 


been over that 


along 
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one in Liberty county are very good 
soil. 

Q. Are you able to tel! us the value 
of the lands in Liberty county? 

A. I can sell you Liberty eee 
lands to-day at $1.50 per acre. I will 
contract to-night to sell 10,000 acres at 
$1.50 per acre. 


Q. Would not the gentlemen who 


are acquainted with these lands know | P 


more about them than you? 

A. They might. I have seen more 
that don’t know anything about them 
if they saw them. 


Q. Do you know Mr. Cameron? 

A. I know David Cameron and I 
know Major Davis. They are both 
truthful men. They get off a little 
when they speak of drainage at $3 per 
mile. I farmed for fifteen years. 
know pooner | about it. I would 
like to contract for some of that drain- 
age. 

Q. These Harris county lands that 
you speak of, has there not be a rail- 
eae coeerueies in their neighbor- 


A. Yes. 


ms It opens up that country, does it 
not 

A. Idon’t know. We always im- 
agine that a railroad is going todo a 
great deal of good. Iam not inter- 
ested a dollar's worth with those gen- 
tlemen down there. I own only a 
quarter of a section of those lands. 


Q. You buy for speculation, don’t 
you? 

A. Yes, that is my trade. 

Q. You don’t propose to buy and 
pay all the land is worth, do you? 

A. I have had no one to complain 
of my trades. 

Q. You look around for opportuni- 
ties to make on the purchase, don’t 
you? 

A. Of course. I would not be in 
business otherwise. 


Q. You sell to the man who is go- 
ing to make an investment for a home, 
don’t you? 

A. He can do as he pleases with the 
land after he buys it. My purpose in 
buying is forspeculation. Some times 
I buy for my friends. 


Q. These Harris county lands are 
good for truit, are they not? 
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A. I don’t think those Houston and 
Texas Central lands are. I have been 
all over the county. 

Q. What do the Houston and Texas 
Ceatral sell their lands for? 

A. They sell for 33. 

Q. Do you know the names of some 
gentlemen who have tormed a syndi- 
cate to establish a fruit town on the 
lan of Alvin? 

A. I don’t think there is any formed. 

I have not heard any talk about it. 
I sold two sections there for a party 
to feed on. 

Q. Do you know whether or not 
there was at the time this trouble 
came up about these lands, a party of 
gentlemen in Houston and other 
places getting togething who were 


[| forming a syndicate for the purpose of 


putting these lands on the market? 

A. I don’t think there were any?, 

Q. Do you know Mr. Crank? 

A. Yes, I know Major Crank. 

Q. Do you Know if he was organiz- 
ing such a company? | 

A. He and Dr. Stewart bought 
about twelve sections, and it was sim- 
ply an investment. I think the 
paid 25 or 30 cents bonus. I thi 
they paid $2.25 per acre. They came 
to me afterwards and asked me about 
it. I had been buying for W. D. 
Cleveland and Dr. Biol. I told Dr. 
Stewart I thought he had made a 
bad break. 

Q. At any raie people are still deal- 
ing in those lands, are they not? 

A. Not now. 

Q. They were up to the time this 
trouble came up, were they not? 

A. No. 

Q. There are other shrewd real es- 
tate men down there besides your- 
self, are there not? 

A. Yes. 


Ben Hughes, witness for respond- 
ent, having been duty sworn, testified 
as follows: 

Before the testimony of this witness 
began respondent offered in evidence 
certified copies of the original classifi- 
cation of the Harris county lands. 
The classification was made by Mr. 
Davis who was appointed by Commis- 
sioner Hall. Classification was made 
in 1887. Said classification is read to 
the court and is as follows ; 
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g ° Ze s 
- 1 Bw : 
8 a q Original Grantee. 5) ; se3 33 ; 
3 2 é 3e peg ES 8 
® — ood 
7) e.) 6) sf a 7 cv 
6 5-168\a H. T. & B. R. R. Co. ....|/Dry .jGraz.. 640; $2 00 
6 5-170|b ...... aos AO ear isis oteiy tele. Dry ../Graz. . 640} 2 00° 
Bh casal D210 Or ese Seats. CO siaeieese Dry ..|Graz.. 640; 2 00 
8} 10} 6-254/0 .......... COs waeceen Dry ..|/Graz. . 640; 2 00 
10)....| 10-362)6 .......... GO ciatecowss Dry ..|Graz.. 640} 2 00 
10|.... 5-210" oescedexsies Ot cyaruseean Dry ../Graz. . 640} 2 00 
12}....| 10-8363)0 .......... COOuissiew tees Dry ..|Graz. . 640} 2 00 
i ee B=9G1D: oa sees COs. cate aes Dry ..|Graz. . 640; 2 00 
14),...| 10-364/b .......... WOs442346 So08od Dry ..|Graz. . 640} 2 00 
16].... DODO: ora esiaw es COr. aauremsiesces Dry ../Graz.. 640| 2 00 
18)....| 65-2446 .......... (0 0 ee ee Dry ../Graz. . 640} 2 00 
SwWig 2)....| 10-417/c .......... dO caseeedas Dry ../Graz. . 160; 2 00 
2 B-T1NG spanoy oak On aweehe geGives Dry ../Graz. . 640} 2 00 
2 D-(8 1d ves vad: Vhs 0 6 are Dry ../Graz. . 640; 2 00 
21 6) 5-16did .......... OSs eect e ae co Dry ..|Graz.. 640} 2 00 
2 B-171/d oa eee OO nse ceeeiwas Dry ..|Graz. . 640) 2 00 
2 B-198\e .. 2. eee CO ersib ie gs ..../Dry ../Graz. . 640; 2 00 
2 DALIAN swcesneuks AO ceaayeuseees Dry ..jGraz.. 640) 2 00 
2 B-ZiGL) secu deca ce (10: gavateved: aink see's Dry ../Graz, . 640; 2 00 
Di el “Oap4ol@ aveckeeads OO wees cadusses Dry ..|Graz,. 640} 2 00 
2} 10) 5-2d1liA .......... QO.3234% ueeaes Dry ..iGraz. . 640 2 00 
2} 11] 5-255/7..... eewmwcdO~Grcnadivaaes Dry ../Graz, . 640} 2 00 
2} 12) 5-256)7 .......... dOasaas guu alate Dry ../Graz, . 640; 2 00 
Wig 2 4 5-268/7 .......... Oe Gas a tases Dry ../Graz. . 320} 2 00 
21....] 5-2691K ..... pumie OO nt nae ecient Dry ../Graz, . 640; 2 00 
2 D-2Oll geiceeaas OOrc5s Suh ebews Dry ..|Graz, . 640; 2 00 
2 BOLIC} aicwetrn ee AO) sew eee oer es Dry ../Graz, . 640} 2 00 
2 DIUM <tassectws OO gacwet woe be Dry ..|Graz, . 640; 2 00 
| ae DOS was dos00n eed we ssead .---(Dry ..|/Graz, . 640 2 00 
4) 6) 5-166ln .......... OO se ctedieds. win Dry ../Graz, . 640; 2 00 
Blo “Bal 28 ce eaeese LO ren tit aste se Ss Dry ../Graz, . 570; 2 00 
4) 10) 5-252in .......... do..... re Dry ../Graz,. 640; 2 00 
Bl nie ah! O22000. saxccaes ox OO neu vaesuesS, Dry ..|Graz. . 640; 2 00 
Al... | G-BWOlp .... cece OO. <5.4 seas ues Dry ..|Graz, . 640| 2 00 
A cs S000” aeeuretaes CO -eateieeean Dry ..jGraz, . 160} 2 00 
- 16) 2 li2ir H. & T.C. KR. R. Co...... Dry ..|/Graz. . 640; 2 00 
18; 2 VISIS 2uceeeeews CO aeeeey eas Dry ..jGraz, .}....... 2 00 
20} 2 TA scceeceranal ere Olsen loetiteie 4 Dry ../Graz, .|....... 2 00 
22, 2 TIDIF sd sae eas CO Gerona teses Dry ..|Graz, .|....... 2 00 
24, 92 TIG?. wiesewseea OO4 seb es bs .../Dry ../Graz, .|....... 2 00 
26} 2 LOGP vee euaws CO cece Dry ../Graz,. .|....... 2 00 
28} 2 DSi cssca pense COs sect sa vanre Dry «./Graz. .|....... 2 00 
30} 2 FIGS 2acc eee ae Oct ms Breees Dry ..|Graz. .|....... 2 00 
32) 2 20 P5234 sees OO 46 ids su eiee Dry ..j|Graz, .|....... 2 00 
{ October 11, 1887.] 
344 2 121\jr H. & T.C. R.R.Co...... Dry ../Graz. . 640; 2 00 
361 2 NOB seg ha Oe ware CO visenve Shanes Dry stGT ag. clases des 2 00. 
46) 2 DO sb sere CO caaecson es Dry <.|GTaz. i). si<kc. 2 00 
48) 2 TAGS’ xi wurtnign Sack dO .seurawee eee Dry <s/GTaZ. <] seeawe 2 00 
50) 2 LOG: vice osiaeen CO xox tades aed Dry es | GTA sl ccees 2 00 
52)... TO0|8 saieetees'’s CO sn wae ates Dry 6. |GTags.clevucese 2 00 
54)... LADS eis ee Sars OO sei sosees ews Dry ..|Graz. .|....... 2 00 
NW 6) 1) 104 .......... Olea vasa Dry ..|Graz, . 160} 2 00 
8 1 TIO Goes S ects CO djpeen tikes Dry ../Graz. . 640} 2 00 
10/1 V2 stacechadee < AO cet itn te Dry ..'Graz. . 640; 2 00 
12; 1] 105\e 2... cee eee AO esenetceke ny Dry ..|\Graz. . 640; 2 00 
14, 3145-6254)0 .......... Os c2anteeeansd Dry ../Graz. . 640; 2 00 
53; 2 TSS) ce wasne < «GO .oeeeeeeeess(Dry ../Graz. . 640} 2 00 
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a.) 
$ 5 oa 6 
a : g Original Grantee 2 aE E o 
= |3| 2 | Ze | 282 | £5 | & 
3 a | 6 BY | BOR | 9 r? 
60; 2 1344/0 H. & T.C.R.R. Co...... Dry ..|Graz.. 640; 2 00 
62} 2 TSOP oi decides <a Joe Ved toceus Dry ../Graz. . 640; 2 00 
64], 2 LOO: Dee wews ete CO 2scuiceanas Dry ..|Graz. . 640; 2 00 
66, 2 WSE\0. Sotexa tees Os Metetn anes Dry ..|Graz 640; 2 00 
68; 2 ESSIO> £24 Seales GOs dow Satine Skitz Dry ../Graz 640; 2 00 
70}.... WSO eee scan ws GOs issn Geeewe Dry ..|Graz.. 640) 2 00 
(phere TBO cea cence (Ope saeectivas 3 Dry ..|Graz.. 640; 2 00 
74|  2/45-G252\w .... 0... CO saad eae Dry ../Graz.. 640; 2 00 
76)... NA PAD f wiet or eS COuse he wedenes Dry ..|Graz.. 640) 2 00 
TS ead. TAS 0 cuaucesene dOmeydoeectee Dry ..iGraz. . 640; 2 00 
80}.... VASO occ ca sabe UO sede x Dry ..|Graz.. 640; 2 00 
82}.... 140) ccscnawewe CO ieee eed Dry ..|Graz, . 640) 2 00 
a 84]... PAGO iis weees (Cs Beer arena enriene Dry ../Graz 640; 2 00 
86}. VAD O35 ss ee eae Owes ries oe ae Dry ../Graz 640; 2 00 
88]... .|45-G253)00 00... cae. Oi siceteicate oatere Dry ..|Graz 640; 2 00 


a. Field-notes for section 8, cer. 5-215, good grazing prairie. 
6b. Grazing lands, all prairie; dry in dry weather and covered with water in 
winter months. 
. Low, flat, crawfish prairie. 
. All prairie and suitable for grazing only. 
Fine grazing near (lear creek. 
. Flat prairie, grazing. 3 
Low, fiat prairie. 
. Black prairie, good grazing. 
. Sandy prairie. 
Sandy prairie, grazing. 
. Black, hog-wallow prairie. 
Flat prairie. 
No field-notes in Harris county surveyor s office. 
. Sandy prairie. 
. No field-notes of record in Harris county surveyor's office. 
. Straddles G. H. & H. R. R.; flat prairie. 
Wet, low marsh. 
. These lands are all flat prairie lands lying in the northwestern portion 
of the county, and are suitable for grazing only. ‘The soil is sandy and poor 
quality; no water nor timber; water can be had at a depth of from 15 to 30 feet. 
s. Same as from 16 to 46. 
t. Grazing lands; low, flat in basin of the head of Little White Oak bayou; 
no timber; marshy and flat. 
u. Prairie glades. suitable for grazing only; poor sandy land. 
v. Poor lands and poor grass; water at from 25 to 40 feet; same as Cer. 112; 
Ent. 11-2-87. 
w. Poor sandy prairie, suitable for grazing only; water at from 25 to 40 
feet depth; lies perfectly level. 


RABOSF SHS PAWS AS 


GENERAL LAND OFFICE. AUSTIN, TEXAS, May 2, 1893. 

I, Andrew J. Baker, Commissioner of the General Land Office of the State 
of Texas. do hereby certify that the foregoing four pages are true and correct 
copies of the records of this office. 

In testimony whereof I hereunto set my hand and cause the im- 
[SEAL.] press of the seal of said office to be affixed the day and date last 
above written. 
ANDREW J. BAKER, Commissioner. 
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Liberty county lands. 
Same is read to the 
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Respondent offers in evidence certified copies of the classification of 


court and is as follows: 
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Public Free School Lands, Liberty County.— October 1, 1887. 


Number 


0 
Acres 


Sec. | ox. Certificate Original Grantee ee oF frerasite 
or Timber 

4).... 768\a H.& T.C.R’y Co..|Dry....... Grazing... 
ae 769/@ ....... Osada ees Dry......./Grazing... 
8 T70|\@ ....... WO ses aise rus DYY « cessas Grazing... 
10 TING a0 ieee DOi ok esses Dry.......j/Grazing... 
12 TIZO: seceews dO aticcresewn Dry nicusss Grazing... 
14 CISC wceecns OO ocean ets DEV cas agit Grazing... 
16 T74/¢ ....... OO viata acs Dry.......|Grazing... 
18 TID GO scewsecias dO ica ecieee's DEY s.cadeus Grazing... 
20 TIGIC wc. 000s Ose ieisareas DEY soars es Grazing... 
22 COTO. Sonica CO lee atau DYY asses Grazing... 
24 CIBIG cs eeend DOs sieleies e's Dry.......|Grazing... 


SSSEESESESS 


a. Flat prairie; soil, gray sandy loam; no permanent water; good grass, 
covered with water ‘during the rainy seasons; suitable for grazing only. 


6. Same as above. 


Part in Jefferson county. 


c. Sections 14, 16, 18, 20 and 22 same as section 4. 
d. Same as from 4 to 22, Houston and Texas Central Railroad Company. 
About four-fifths of this section is in Chambers county. 


GENERAL LAND OFFICE, AUSTIN, TEXAS, May 2, 1893. 


I, Andrew J. Baker, Commissioner of the General Land Office of the State 
of Texas, do hereby certify that the foregoing page is a true and correct copy 
from the records of this office. 

In testimony whereof I hereunto set my hand and cause the im- 


ANDREW J. BAKER, Commissioner. 


640 
640 
640 


[SEAL.] press of the seal of said office to be affixed the day and date last 
above written. 

Public Free School Lands, Liberty County. 

F 6 hae 

: 3 2 3 | 288 

s a S Original Grantee. 5 b 3 3 E 
° ° ban C-] bu 

& ja] 8 Bo ee 

162]... .|25-1370)a H. & T. C. R. R. Co...... Dry...|/Graz 

164]. ...(25-1371|6 .......... DO eae ien oon Dry...|Graz 

166}... .|25-1372|6 .......... DO sia dai orateled Dry...|Graz 

1125 1349/¢ Thomas B. Drake........ Dry.../Graz 

1126 1450/d ‘Thomas H. Wheeler...... Dry...|Graz 

Qehin’s 45lie T. & N.O.R. RR. Co...... Dry...|Graz 

S. % 4... 1Ole 4 cecdduede CO assed eauts Dry...|/Graz 

12 LUGIE: an2h0aeesn AO sees 8 hades Dry...|/Graz 

14 1G516 ciussehcea CO cs ee eed Dry...|Graz 

16 TGAVG ectrcnaishuccieres 102i scenes ck Dry...|Graz 

18 1OS/6 nde mayne UO teidoscnesees Dry...|Graz 

24 LOG Sek acetone dk OO 6 esioehos asin Dry.../Graz 

28 TOSIG 352 etme ss Ores. wisterderwloare Dry...|/Graz 

30 Sy dy eee ore dOsa ue oeeises Dry...|Graz 

32 TaGID ken seawss OO scate arin Gees Dry.../Graz 

34 100lG vax ticce es CO es eissasei tees Dry.../Graz 

36 14g eae es COs a uate sense Dry...|Graz 

38 LSID accesses dO:t.s duscamanee Dry...|Graz 


3 
23 : 
| 
7; a 
640} $2 00 
640 200 
640| 200 
640| 2 00 
640/ 200 
640} 2 00 
640} 2 00 
640| 2 00 
640/ 200 
640/ 2 00 
640} 2 00 
2 00 
2 00 
2 00 
2 00 
2 00 
2 00 
2 00 


640 


a. Low prairie land, good grass. no permanent water, no timber; soil 


black, stiff and sticky; 


water at 20 feet. 


ee Re ee 


May 4, 1893. 


6. Same as section 162. 
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c. Prairie, land black and gray sand, no timber, no permanent water, grass 


good, water at 20 feet. 
is poor quality. 


A part of this 


section could be cultivated, but the soil 


d. Same as 162, 164, 166, H. & T.C. R. R. Co. 


e. Same as above. 


jf. Low prairie land, no permanent water, soil black and sticky, suitable 
for grazing only. grass good, water at 20 feet. 


g. Same as above. 


% 


GENERAL LAND OFFICE, AUSTIN, TEXAS, May 2, 1893. 


J, Andrew J. Baker. Commissioner 


of the General Land Office of the State 


of Texas, do hereby certify that the foregoing two pages are true and correct 


*opies from the records of this office. 


In testimony whereof I hereunto set my hand, and cause the 


[SEAL.] impress of the seal of said 


above written. 


Testimony of Ben Hughes, witness 
for respondent: 

Q. I will ask you, Mr. Hughes, if you 
held any position in the Land Office 
during the Hall administration? 

A. Yes. 

Q,.. What was it? 

A. For the greater part of the time 
I was there I was corresponding clerk, 
and my duties were to answer the cor- 
respondence in the office on the sub- 
ject of public free school lands, uni- 
versity and asylum lands. 


Q. Do you Know of any lands being 
laced on the market during Mr. 
ll’s administration where there 
were blocks of school land near each 
other, like those on this map, adjoin- 
ing each other like these on this map, 
being offered for sale under section 22 
of the acts of 1887 and 1889? Were you 
there when that act went into effect? 
A. Yes, I received my appointment 
about that time. 

Q. What was the custom of the of- 
fice in regard to the sales of these 
lands? With regard to the placing of 
these lands on the market? 


A. It was generally understood that 
the Commissioner of the General Land 
Office had considerable latitude in 
which to use his discretion in putting 
these lands on the market. 

Q. State what was done. 

A. I will state that lands were 
placed on the market under provi- 
sions of section 22 of the act of 1887 in 
a great many counties, regardless of 
their position to each other. 


Statement by relators: The facts of 
these being placed on the market 
would be shown by the record, would 
it not? We object because what he 
states is shown by the records. 

Resapondent’s reply: They intro- 
duced Mr. Hall on that subject and 
we have aright to reply to that. We 
are showing the facts as to what lands 


office to be affixed the day and date last 


ANDREW J. BAKER, Commissioner. 


were offered for sale, and the rules of 

the office. The rules of the office are 

a little indefinite. We are svn | 

eg has been the practice in the of- 
ce. 

By relators: There might be ex- 
cuse for this testimony if they offer to 
prove gales in any particular county, 

i not such sweeping statements as 

this. | 

By the Chair: The records are the 
best evidence. 

By respondent’s counsel: Your 
Honor will remember that the prose- 
cution opened the door as to what was 
the custom in the office. 

By the Chair: Was there any objec- 
tion to that? 

Answer by respondent’s counsel: 
No. Still we have a right to reply to 
it. Mr. Lawrence was introduced by 
the State and he stated the custom, 
aod the State having opened the door 
we have aright to show what was 
done. The records in the Land Office 
will show only actual sales and not 
the custom of the office. 

By the Chair: The Chair rules that 
go far as tbe custom of the office is con- 
cerned this witness can be interro- 
gated on that, if he knows. 

Q. What was the custom of the office 
in regard to sales of these lands or put- 
ting them on the market? 

A. The rule of the office in putting 
these lands on the market for sale un- 
der section 22 was to investigate as to 
the character of the lands that were 
shown to be in the counties by the 
classifications that were made, and if 
as a result of that investigation it was 
ascertained that the lands were not 
suitable for agricultural purposes they 
were placed on the market under sec- 
tion 22. 

Q. Upon investigating and finding 
that the lands were not suitable they 
were placed on the market under sec- 
tion 22, were they? 
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A. Yes. 

Q. Without regard as to whether 
the party was an actuai settleror not? 

A. Yes. Well, the act of 1887 gave 
the actual settler six months prefer- 
ence to buy in if he was on the land. 
He had a preference for six months 
after the lands were placed on the 
market. He had six months after the 
application was made. 

Q. How many counties in the State 
were placed on the market under that 
rule? 

A. A great many. Nearly allofthe 
old settled counties. 

Q. Please name some of them. 

Question by Chair: Is it amatter of 
record which counties were placed on 
the market? 

Answer by respondent’s counsel: 
He can speak to it as a fact, if he was 
there. 

By tbe Chair: Goon. 

Q. Do you know anything of the 
lands in McMullen county? Please 
examine this map here. Please notice 
those marked red and tell us what 
they are. 

A. Some of those I identify as 
school lands, beyond question. 

Q. How do you identify them? 

A. Because they are included ina 
block of railroad surveys and they 
are even numbers. 

Q. Are not all of those marked red 
even numbers? 

A. Here is one that is not. In fact, 
here are two that are nut. One seems 
to be an alternate or Confederate scrip 
location, but I recognize them as 
school surveys, because the map states 
it. It has the word ‘State’ written 
across it. 

Q. All those in red on that map are 
school pole be are they not? 

A. I could not swear that all of 
them are. To the best of my judg- 
ment they are. I am positive that 
some are. 

Q. Under the rulings of the Land 
Office, were the lands similarly situ- 
ated to that body on the market under 
section 22? 

A. These very lands were placed on 
the market—the lands in McMullen 
county were. 

Q. Do you Know any other counties 
in which they were placed on the 
market? 

A. The school landsin Webb county 
were pJaced on the market. 

The Chair here holds that the re- 
cords are so easily accessible that they 
should be produced and the respond- 
oe can get them, as they are accessi- 

e. 
Q. Please state how the records 


COURT JOURNAL. 


May 4, 1893. 


would designate these lands placed on 
the market? What record is there of 
it in the office? 

A. For the convenience of the clerks 
in the schoo] land department we had 
a printed list of aJl the counties in the 
State, such as in the Comptroller’s of- 
fice. Itis pasted on a piece of paste- 
board, and opposite the name of the 
county that was placed on the market 
under section 22 the figures ‘*22”’ 
were written opposite the county. 

Q. What did you call that list? 

A. I don’t know that the list had 
any particular name, It was just kept 
there in the department for the use of 
the clerks. 

Q. Is that list there yet? 

A. I don’t know; I could not say. 

Respondent asks the court fora sub- 
poena ‘‘duces tecum”’ for the chief clerk 
with the list. 

Q,. Does the record show the number 
of sections in each county offered for 
sale in that way, or do you have to go 
to the map?. 

A. No, you have to take the list of 
classifications to ascertain that fact. 

Q. Would the list of classifications 
show it? 

A. Each section of land would be 
included in the classification. Each 
section that was placed on the market 
would appear in that list. 

Q. It would appear on the list of 
lands such as we have here, would it 
not, showing original grantee, section, 
block, whether watered or not, num- 
ber . acres, price and classification? 

A 


. Yes. 

Q. It would not show the number of 
acres which had been offered in that 
county, would it? 

A, You would have to take each sec- 
tion and show it. 

Q. Does not the map show plainly 
the number of acres offered for sale in 
each county? 

A. Yes, but you would have to 
identify them on the map, By com- 
paring the map with the list of classi- 
fications and ascertaining from the 
files if the certificate number is cor- 
rect and the acres and distance as 
indicated by the field notes. 

Q Could you not tell without look- 
ing at the map whether a section was 
school land or not? 

A. Yes, whether it was school land 
or not; that is, whether it was origin- 
ally surveyed for the public school 
fund. 

Q. Can you take that map of Medina 
county and tell the public free school 
lands from other lands? 

A. I think I could point out the 
school land surveys on the map. 
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Q. Will you point them out; some 
of them? 

A. Those colored in red appear to be 
school land surveys. 

Q, I will ask you if you know any- 
thing of a purchase make by Mr. 
Langerman, of school lands in that 
county during Mr. Hall’s administra- 
tion? 

A. No, I don’t know that. 

Q. You say all of these sections in 
Medina county thst you see marked 
red are sectious that you recognize on 
the a as school land? 

A. Yes, I don’t see any that I recog- 
nize as not school land. 

Q. Was it not the custom of the 
Land Office to mark maps that way, 
showing school land, to send out? 

A. Yes, when asked for by the par- 
ties in the correspondence, it was fre- 
qneney done. 

W. W. Williams, witnesss for re- 
spondent, having been duly sworn, 
testified as follows: 

Q. Mr. Williams, 
live? 

A. In Austin, Travis county, Texas, 

Q. How long have you lived here? 

A. About 14or 15 months. 


Q. I will ask you how long you have 
been in Texas? | 

A. About 47 or 48 or 

Q. I will ask you if you have been 
working at ary time during the last 

ear in the Land Office after office 

ours? 

A. Yes, sir. 


Q. State what you were doing and 
how you came to be doing it? 

A. I was copying field notes for 
Hall county, and the commissioners 
were ina great hurry to get the work 
done, and they were pushing Col. Me- 
Gaughey to have the work finished 
up, so I asked him to allow me to 
work until longer in the evening than 
the usual hour. I was getting up the 
field notes for Hall county. 

Q. How long had Hall county been 
organized? 

A. It was a new county. 


Q- Who were you getting them up 
for 

A. For the commissioners for the 
county. 

Q. You made application to Col. 
McGaughey to allow you to work lon- 
ger than office hours? 

A. Yes. 

Q. What were the office hours as a 
rule? 

A. Half past 4in the evening. 

Q. Were you sworn in as aclerk be- 


fore you were allowed to do it? 
A. Yes. ; 


where do you 
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Q. What part of the Land Office 
did you work in? 

A. In the lower story, where the 
a watchman sleeps and keeps his 

Q. Where was the file cepartment? 

A. That was up in the second atory. 

Q. Was that locked or was it open 
after office hours? 

A. I think it was locked. I don’t 
remember ever going up there after 
office hours. 

Q. Did you have any occasion to use 
any of the files up there after office 
hours? 

A. None whatever. 

Q. Your work was confined to the 
lower room and to transcribing the 
field-notes for this county, was it? 

A. Yes. 

Q. When did you begin that? 

A. Some time in June; perhaps 
about June 15 or June 20, last year. 

Q. How long did it continue? 

A. I finished about August 10, I be- 
lieve; perhaps August 15. I finished 
up the work about the time of the 
convention. 

Q. Did you after that continue to go 
to the office after office hours? 

A. No. 

Q. It only covered a short period of 
time, from June 15 to August 18, and 
after that you did not go there after 
office hours, did you? 

A. No. When I got that work done 
I did not go there after office hours, 
except to drop in once in a while dur- 
ing office hours. 

Q. Did you investigate, examine or 
have anything to do with any papers 
while there, except the field notes you 
were copying? 

A. No. 


Q. Did you in any way interfere 
with any property there, excepting 
to get wae field-notes? 

A. No. 


CROSS-EXAMINATION. 


Q. Were you an employe of the 
office? 

A. I was employed by Col. Me- 
Gaughey to do this especial work. 

Q. How could you have been em- 
ployed that way? On:-what list of 
clerks were you carried? 

A. Idon’t know. The county paid 


me. 

Q. Did you get the Land Office fees? 

A. Yes. There was a certain con- 
tract that the Commissioner made 
with the county. They paid it to me 
through him. He gave me the fees to 
do the work. 

Q. Do you Know if he was in the 
habit of doing that sort of work? 
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A. I don’t know. There were one 
or two men there copying field-notes, 
but they had contracts with the com- 
missioners court themselves. 

Q,. These field-notes were under the 
hand and seal of the Commissioner, 
were they not? 

A. Yes; the work was all compared 
by one of his clerks. 

Q. The office was open, except the 
file room, when you were there, was 
it not? 

A. I don’t know. I never did go up- 
stairs after office hours. I worked tiJl 
I got tired and quit. 

Q. There was nothing to keep you 
from cong upstairs, was there? 

A. No, I had free excess except to 
what was under lock and key. The 
watchman was there to watch the 
building. Sometimes he would come 
in and go out and would be about the 
building somewhere. 


RE-DIRECT EXAMINATION. 


Q. The doors of the file room were 
locked, were they? 

A. That was what I was told. I 
don’t know; I never went upstairs. 

N. 8. Schmitz, witness for respond- 
ent, having been duly sworn, testified 
as follows: 

Q. Where do you reside? 

A. I live in Austin at present. 

Q. How long have you lived here? 

A. I have been here since Decem- 
ber, 1891. 


Q. I will ask you if any time during 
last year you were engaged in any 
work in the Land Office, and if so 
state what it was? 


A. I came down here to make some 
copies of leases in the Land Office. I 
presented my credentials on the first 
day of J enUery and then I worked a 
few days and business took me to the 
Comptroller’s Office, and I resumed 
the work in the Land Office about the 
first of July, and I made copies of all 
the leases in the Land Office, working 
at it off andon till about October 10th. 


Q. You worked at it till October? 

A. Yes, until the 10th or 11th of 
October. 

Q. Did you ever work there any 
after that time? | 

A. The books that I was using were 
in use a good deal during office hours, 
aod I requested Colonel McGaughey 
to allow me to work after office hours 
so I could doa full day’s work. He 
did it. 

Q. How late in the evening did you 
work? 

A. Till about 6 o’clock. 

Q. Over how long a period did that 
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extend? When did you first begin 
working in the evening? 

A. Until the work was completed. 
I could not do hardly any work till 
after office hours. The work was 
completed on October 11. 

Q. How do you fix the date as Oc- 
tober 11? 

A. I had a large register in which I 
kept these leases, and that was the 
day I sent the register off by express. 
That was October 11, 1892. After that 
I did not do any more work there. 

Q. While you were at work there, 
I will ask you if you interfered with 
any papers there outside of those you 
were working on? 

A. No sir. 

Q. I will ask youif you had access 
to any other papers or to the file room 
after office hours? 

A. No sir. 

Q. The file room was closed when? 

A. When the office closed. 

Q. Were you ever in the file room 
after office hours? 

A. No, nor any other time. 
was in the file room. 

Q. Did you everin any way interfere 
with auy property there? 

A. No. 


J never 


CROSS8-EXAMINATION. 


Q. You were making copies of the 
leases of record, were you? 

A. Yes. 

Q. Were they certified copies? 

A. No 


Q. Just examined copies? 

A. Yes. 

Q. The Commissioner did not cer- 
tify to them? 

A. No. 

Q. Were you sworn in as a clerk? 
A. No. 

Q. You say you did not have access 
to the file room where all the records 
of the Land Office are Kept? 

A, No. 

Q. The other rooms are full of Land 
Office records, are they not? 

A. I was in the charge of the watch- 
man and he could prevent me from 
going into the other rooms if I had 
wanted to go. 

Q. The only thing then between 
you and these records was the watch- 
man was it? 

A. I expect so. 

Q. Was he there all the time? 
When he was not there, there was 
nothing between you and the records 
was there? 

A. No. 

Q. Did you not continue on there 
efter October 11. 

A. No, not after office hours. 
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Q. Did you not hold over after office 

noure Soceatonsiy! 
. No. 

Q. Did not the watchman at first 
tell you you had to quit, and did you 
not get miffed about it? 

A. The watchman told meI had to 
quit, and I went to Col. McGaughey 
to get permission. I did not get 
miffed about it. 

Q. You had another man working 
there with you, did you not? 

A. For a few days, but not after 
office hours; he could not be hired to 
work after office hours. He did not 
work much during oftice hours either. 


Q. You say he did not work after 
office hours? 

A. No, he did not. 

Q. Do you know if hegotany of the 
Land Office property or not? 

A. No. 

Q. Did you not hear about it? 


A. No. 

Q. What was his name? 

A. Warren. 

Q. Did you not work sometimes by 
lamp light? 

A. No. 

Q,. You never did? 

A. Nosir. 


Ben Hughes recalled by the respon- 
dent: 


Q. I willask you to examine and 
state what this is? 

A. It looks like the list that I re- 
ferred to awhile ago, excepting that 
my recollection was that itbada paste- 
board back, but I am not positive 
about that. 


Q. Will you be kind enough to 
notice the marginal entries ‘‘22’’ and 
state what that refers to? 

A. That refers to school lands that 
were placed on the market under pro- 
vision of section 22 of the act of 1887, 
and also section 22 of the act of 1889, 
amendatory of the act of 1887. 


Q. I will get you to examine this 
book; what is it? 

A. It is a record of the General 
Land Office. I recognize that as a 
book that was kept by the chief clerk 
of the school land department in 
which he noted the dates that classifi- 
cations were made and notice sent out 
to the county clerks. 

Q. Does that show any of the coun- 
ties in which the school lands were 
offered for sale under section 22 under 
the acts of 1887 and 1889? 

A. Yes. 

Q. Name some af them? 

A. First is Atascosa, next is Ander- 


son. 
Q. Is Medina county on that list? 
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A. Yessir; all the lands there are 
offered for sale under section 22. 

Q. Is McMullan county in that list? 

A. Yes sir. 

Q. What other counties name some 
of them? 

A. The counties are Atascosa, An- 
derson, Aransas, Austin, Bowie, Bra- 
zoria, Bexar, Bee, Burnet, Bastrop, 
Bosque, Blanco, Brown, Cook, Clay, 
Coryell, Caldwell, Comanche, Cole- 
man, Cherokee, Cass, Collin. Calla- 
han was placed on the market under 
section 22 and afterwards changed to 

enera) instructions. Comal, Colorado, 

alhoun, DeWitt, Delta, Erath, East- 
land, Fannin, Frio, Franklin, Gilles- 
plo, Galveston, Goliad, Guadulupe. 

ardin county was changed from gen- 
eral instructions to section 22, also 
Grayson, Gonzales. There is a note 
here that says that Hardin county was 
changed to section 22 on February 17, 
1890, Hays, Hunt, Hamilton, Hood, 
Harrison, Houston, Harris. The no- 
tifications were sent out on the dates 
noted here. Jack, Johnson, Jasper 
and Johnson. Karnes, Kaufman, La- 
mar, Limestone, Llano, Lampasas, 
Leon, Live Oak, Mills, Montague, Me- 
dina, Menard, Maverick, Mason, Mor- 
ris, castes babies Montgomery, McCul- 
lough, Mills, McLennan, Nacogdoches, 
Navarro, Orange, Polk, Parker, Palo 
Pinto, Red River, Robertson, Stevens, 
Shelby, Shackleford, San Jacinto, San 
Patricio, Shackleford, San Augustine, 
Titus, Travis, Tarrant. Throckmor- 
ton first placed on the market under 
provisions of section 22 and after- 
wards changed to general instructions 
on February 11, 1889. Classifications 
were originally made and filed in the 
county clerk’s office, May 30, 1888, and 
December 12, 1888. Changed to gen- 
eral instructions February 11, 1889. 


Q. Please state what you mean by 
general instructions and section 22. 


A. I mean by section 22 that lands 
were placed on the market for sale not 
requiring actual settlement, and gen- 
eral instructions required actual set- 
tlement. 


Q. Acting on this record, you say 
you were one of the clerks in the de- 

artment at the time you say these 

nds were sold in accordance with 
that report? 


A. Yes; if a party would send inan 
application of purchase for school 
lands under section 22, or if they wrote 
a letter asking if lands were for sale 
not ogame settlementin any county 
I would consult that letter, and if t 
found that the county was listed sec- 
tion 22 I would advise him he could 
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buy without actual settlement, or vice 
versa. 


OCROSS-EXAMINATION. 


Q. I notice in tois book you keep 
columns for the names of the count 
and columns for the date on whic 
the notice is filed with the clerk. 

A. Yos. 

Q. You called over a number of 
couoties in which you stated that 
lands were put on the market under 
section 22; do you mean to say all the 
landsin the county were put on the 
market under section 22, or such lands 
as were described in the notices sent 
out to the county clerks? 

A. Only those described in the no- 
tices sent to the clerks. In a few in- 
stances there were some counties that 
part of the lands were placed on the 
market under section 22 and some un- 
der general instructions. 

Q. Can you distinguish those coun- 
teis on this list? 

A. Yes. 

Q. How? 

A. I would refer under the head of 
epee instructions to see if any classi- 

cations had been sent out under gen- 
eral instructions in that county. 

Q: Is it not a fact that these notices 
contained a list of the lands offered 
for oe and the terms offered? 

. Yes. 

Q. This book does not show those 
counties does it? 

A. Yos. It shows the time sent out 
aod under what instructions they 
were placed on the market, that is 
under what instructions the lands in- 
cluded on the list sent out that day. 

Q. You sent out a list at different 
times? 

A. Yes. 

Q. You did not send all counties 
the same list? 

A. No. Perhapa a dozen sections 
would be classified in Travis county 
in one day. Say, for instance, on the 
4th day of May a dozen sections of 
land would be clussified in Travis 
county. Perhaps on the 4th day of 
September next a dozen more would be 
classified, and thena list of each would 
be sent out tu the clerk of the county. 

R. That does not show the land in 
that book, does it? 

A. It is a record of the lists of class- 
ifications that were made and sent 
out. 

Q. You don’t mean to say that in 
any of the letters to those counties 
that all of the lands were attached? 

A. I mean that some of the lands 
were attached. 

Q. Give some instances. 
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A. I can’t give you an instance, but 
I know it of my general knowledge. 
There is a record in existence that will 
show. The records of the Land Office 
will show that fact. 

Q. In respect to the Harris county 
lands, you don’t undertake to say that 
all the lands in that county were put 
on the market under section 22? 

A. No; a portion was under section 
22, and a portion under general in- 
structions. Many of these counties 
here marked section 22, only had two 
or three sections of school land in them. 

Q. How many of that kind were 
there? 

A. There might have been forty or 
fifty. 

Q. You don’t mean to say that this 
list includes all those sections when 
sent out? 

A. No, not any particular list. 

Q. In very near all of those counties 
that you called off I notice cross en- 
tries under general instructions ? 

A. Yes. I think there were not ex- 
ceeding six counties placed on the 
market under both section 22and gen- 
eral instructions. 

Q. You stated that there was a rec- 
ord kept of those lists that would 
show what lands were put on the 
market? 

A. Yes, the lists themselves are in 
the Land Office. The lists furnished 
the county clerks were mere copies; 
the originals are retained in the Land 
Office as records. 


RE-DIRECT EXAMINATION. 


out these instructions to the county 
clerks? 

A. No; I did not send out the in- 
structions. 

Q. Who sent them out? 

A. Mr. Lawrence sent them out un- 
der his supervision. My desk was 
upstairs. Mr. Lawrence was chief 
clerk of the school land department. 

Q. You say you do know many 
of the lands offered for sale in those 
counties did join? 

A. Yes, I Know it of my own 
knowledge. 


RE-CROSS-EXAMINATION. 


Q. You could not particularize, 
could oe 
Oo. 
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Q. You said when any cous Question by the chair: What is 
were placed on the market the office’ the purpose of this testimony ? 

first inquired and informed itself if Reply by respondent’s counsel: 
the lands were suited for agriculture The purpose is that they have at- 
or not? tacked the sales made in those coun- 

A. Yes. It got this information from | ties of certain lands, I presume on the 
the classification itself. ground that the sales were not made 

Q,. Did it seek further information ? in accordance with law. We desire 

A. No. That was the only source , to show that they were reclassified 
from which they got their informa-/ and sold under the reclassification. 
tion. By relator: Our objection is that if 

Q. That is when the classifications | it ig offered as reclassification it is not 
were there they did? official and is not made in accordance 

A. Yes. The classifications werede-| with law. If it be offered as informa- 
tailed reports. tion upon which the Commissioner 

RE*-DIRECT EXAMINATION. acted in reducing the prices of these 

Q. The office went by the classifica- eer oat may bring up a different 
tion in making sales, did it? q ee ; 

A. Yes. | Question by the Chair: Will you be 

Respondent offers the book in evi-| Willing toadmit it tor the purpose of 
dence in connection with this wit-| Showing what information the Com- 
ness’ testimony. missioner acted on? 

Respondent offers in evidence the| Relators: Yes. 
official, original and amended classi- Respondent: It is offered as a certi- 
fications of Jasper and Newton coun-_| fied copy of an official act. 
ties timber and land. By the Chair: It will be admitted 

They were made by Mr. Kellie. for such weight as the Court will 

Relators object if they are read as | give it. 
classifications, because they are not! Said classifications are read to the 
made in accordance with law. Court, and are as follows: 


Part of public free school land of Liberty county. For office—classified 
and appraised by Joe W. Davis. County clerk Liberty county, January 3, 
1888. Filed by clerk January 5, 1888. 


Public Free School Lands, Liberty County. 


: Se.) = é 
a 5 rae > E ae Da ES 
3 c= Original Grantee. ae S82 a 2 3 i ° 
3 é se eee Fs | 2g 23 
x o 5 a z a i, 
165 38HOG., C. & 8S. F.R. R. Co. Dry....'Timber.| 640 | $5 00; $3 00 
DS): DANO eso saree sss UO Kohat seater Dry..../Graz...} 640 2 OD ba aaiaia's 
200, oS) sku vada ees UO icssd «. sia aviet Water d/Graz ... 640 3 O0)...... 
22) BASO|s  aowiwe whee CO cus deasawe Dry..../Graz...| 610 4-4) 2 O0)...... 
24) / BOS ls exw se tiada NO sehme anand ares ‘Dry..../Graz...[ 6754; 2 OO)...... 
26 DOTS sae ees UO: ehiiee eines Dry..../Graz...} 640 ZOO} ee eters 
28; S444). OO secede aks Dry....:Graz...| 640 DOO srasce ieee 
30} = 3443)........... Osis’ ofcons Dry....|Graz...| 640 200) caece's 
2). ood bhlaze yas wees CO ne sc cce es Dry....jGraz...| 640 DO cater tes 
Bt. SIMs ee cdnewass CO pata aaneecteon Dry....;Graz...| 640 2 DOF owas 
SOP O22). ceceeaeen CO sues (Dry....Graz...| 640 POO i aaa 
30) “Olid caevas sews Ogee bd ata Dry....jGraz...| 640 2 OO}...... 
1130) 1214/11., kK. & W. T.R. R. Co..Dry....jGraz...} 48935) 2 O0O;...... 
6| 10-394)H. T. & B.R. R.Co..... Dry..../Graz...} 640 2 OO) esainace 
8] 10-395) ........68. NGcc saccdngies Dry....|Graz...| 640 2°00) ces wa 
Wig 12) 10-390)........... dOtes dase s Dry....|Graz. 320 ZOD asreace 
14; 10-389]........... ee ere Water'd ‘Timber.| 320 5 00; 3 00 
S114] 10-406)........... dO sess ae Dry....|Graz. 320 ZION crm’, 
16) 10-407)..... ..... Odes cohen ays Dry.... Timber.| 640 5 00; 3 00 
4 76SiH. & T. C. R. R. Co.....;Dry..../Graz...| 640 2 OO noes ciace 
6 (OO ed hie arn con (0 0 ae ee Dry....j|Graz...| 640 200) csews 
8 TOV ae sain OO cee sinha Dry....j/Graz...| 640 2 00)..... 
10 (cn eee do..... ....-/Dry..../Graz...1 640 2 00 ia 
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Public Free School Lands, Liberty County—continued. 


F S g° ® ae 

3 3 Ze | s a 

5 e Original Grantee. ae B32 Ss ; [6 

3 = Sh | Sse gs | 8 38 

: $ > be 80S ax z Pee 

D o o < ZG py Cu 
12 772,H, & T. C. R. R. Co...../ Dry... ee 640 2 00 vives 
14 TOS gisteue aa eae WO? vacicagaie hs Dry....:Graz. 640 2°00) eaceas 
16 (VC Serres ere ee (lO Nauciede Dry....|Graz. 640 2 O00 econ 
18 TO Lateee oa vex dO casi iceunc, Dry Graz. 640 2: OO pss eneie 
PO TU ai new te maes Os icsics siete Dry....\Graz...| 640 | 2 00)...... 
22! TUL sta icalad talus CO asses eats Dry....|Graz. 640 2°00). a ewer 
24: TUS) seas Gage Oncaea iDry..../Graz...| 640 2, OO) screen 
15025-1357) ........64. dO cow ettionss Dry..../Graz . 640 2 OO|...... 
152!25-1358).....-..4.. CG sheaucinns. Water'd|Timber.| 640 5 00! 3 00 
154/ 25-1359) ........... UOigevasouy es Water'd)T'imber.| 640 5 00; 3 00 
156/235-1360 ........... WO aedewugads Water'd/Timber.| 640 5 00; 3 00 
158/25-1361!1........... CO aeaeree acs \Dry....;Timber.) 640 5 00; 3 00 
162;25-1370).....6..4.- CO cies casks Dry..../Graz. 640 2°00) :ss%4. 
164°25-1871|........... Oa eee aals be iDry.... Graz .. 640 BOON a aeare ee 
166:'25-1372)........... CO sigsrsnta te en's Dry....|/Graz. 640 DOO) reese 
196:'26-1592)......-.06. Ocean coawas Water'd Timber.) 640 d 00; 3 00 
192 26-1590 ........... Os fsb Garws Water’d Timber., 640 5 00} 3 00 
40) 825;'Texas Central R. R. Co. Dry....!Graz. 640 2 00 iss eea 
2 451)T. & N.O. R. R. Co.....i)Dry....;Graz . 640 7-1) errr are 
2 joe errr WOxcc ceux een Dry.... Timber. 640 5 00; 3 00 
Sig 4 VEO ecare's wireteass MO ade whe ous Dry...:.|Graz. 320 B00 | sia ees 
4 BD cs adtd stevens Ons eee: Dry..../Graz. 640 2. (O00) p80 ae 
Wig 4 DOO Sioa cats CO-824 oa eves Water’ ‘qTimber. 320 5 00; 3 00 
6 DSO dew emia aer NG cca sp eens Dry....,Graz...| 640 2:00) wsewats 
12 LOG iecesa ater icrets COwkisam swans Dry Graz 640 200 | ssr0eae 
12 ee eee Ooi. teoieniaes Dry....,Graz 640 AOO | cisterna ss 
14 LG Ol 23 sites a ecole CO: Seereceneets Dry....|Graz. 640 2 00) es ws ee 
16 VOF canst wwarewed CO! ioksrae soe Dry....,Graz. 640 2 OOM esses 
18) -163)........... Wo veces Dry....|Graz . : 640 | 2 00/...... 
28 POS) 2 crdcotdrapea aces dO eee owes Dry ieee 640 BOO a caeutiats 
30 VOU euennds olen CO: aiackeia 4s Dry..../Graz. 640 2 OOM sees 
32 LG waeateawete isc maven oui iDry....,Graz 640 2 OO aa aes 
34 See ere Ot. nce waite Dry.. .'Graz 640 DOO aie S 5 
36 DO ecatecdveos OO: ccica careers Dry.... Graz 640 2 00) asceus 
42) S46 ease as tae COG naw onee Dry....'Timber.| 640 5 00, 3 00 
6 42;Wash. cou Fe R. Co.|Dry.... Graz 640 DOO ee wd 
8 NO agaewar ends CBee Dry.... Graz 640 2 OO) wide ai 
10 HEE ova tang dace Bates fl ore rr ey iDry....|Graz 640 2°00 pcre 
12 AL cies wet eees CO waphestems Dry....i;Graz 640 200 | ciiccoae 
14 Leer ear COs giesearees Dry... .|Graz 320 70] eee 
16 Dal alo Be Sale ClO eabties tates: Dry....'Graz...{ 640 2 O00) sess 
18 Dil dara teach MO eecreconcrates iDry....'Graz...| 640 200 | cee 
20 Do aceaties Sues Or sitar ate Mace iDry..../Graz...| 640 2: 00) sees 
22 Dida elena as LO ateceis alg cas Dry..../Graz. 640 2°00) .4.o8tes 
2) TPG Sa Besson esac ds Waterd'Timber.| 640 5 00; 3 00 
1002 *33-100|\J. Poiteveat............ Dry. ... Graz. 640 DOO bis 5's eas 
CONFEDERATE SCRIP. 

1020 791 Medora A. Harris....... Dry..../Graz ...| 1280 200 asda 
1125, =1349'Thomas B. Drake....... Dry....'Graz...| 640 2 OO wanes 
1126) 1450:Thomas H. Wheeler..... Dry..../Graz...| 640 2 OO|...... 
1128: 106' Margaret Nevars...... ..(/Dry..../Timber.| 807 5 00; 3 00 
1008 1285 D. E. Neville........... iDry..../Graz...| 640 2 00) J css 


* Duplicate of 1-141. 


Examined and approved, as the official classification and appraisement of 
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a part of the unsold public free school land in Liberty county, this 2d day of 
January, 1883. 
R. M. HALL, Commissioner. 


GENERAL LAND OFFICE, AUSTIN, TEXAS, May 2, 1893. 
I, Andrew J. Baker, (‘ommissioner of the General Land Office of the State 
of Texas. do hereby certify that the foregoing five pages are true and correct 
copies of the records of this office. 
In testimony whereof I hereunto set my hand and cause the 
[SEAL.] impress of the seal of said office to be aflixed the day and date last 
above written. 
ANDREW J. BAKER, Commissioner, 


GENERAL LAND OFFICE, AUSTIN, TEXAs, Nov. 1, 1892. 


Now comes G. W. Carroll, a resident citizen of Jefferson county, State ot 
Texas, who, upon his oath, states that the classification and appraisement 
of the timber on public school section 76, certificate 25-1204, H. & T. C. R’y 
Co., Jasper county, is erroneous in the present valuation of $6 per acre for 
the timber only, on account of the timber on adjoining sections being fully 
as good and appraised at $3.75 per acre,and that the appraisement was 
made in error and without proper examination. This affiant has been on 
this land and has carefully examined the same and would say that the ap- 
praisement should be corrected to $4.50 for the timber only, and this price 
would bea fair valuatioo for the timber only. Witness my hand, this Ist 
day of November, A. D. 1892. G. W. CARROLL. 

Subscribed and sworn to before me, the undersigned authority. 

[Seal.] Given under my hand and seal ot office at Austin, Texas, this the 

lst day of November, A. D. 1892. 
CHAs. H. POWELL, 
Notary Public, Travis County, Texas. 


‘Corrected Classification, Act 1887.” 


| 
i 


| Watered or Agricultural, | Number 
r 


Sec. Blk. | Certificate. Original Grantee. D Grazing, of Price. 
y: or Timber, | Acres. 
76\....| 25-1204 1. & T.C. R’y Co...|Dry....... ‘Timber... 640 *$5 50 


| | | 
* Timber only, $4.50. 


Remarks.—Corrected on proof hereto attached. 

Examined and approved as the corrected classification and appraisement 
of certain unsold public school land in Jasper county, as made in this office 
November 1, 1892. W. L. McGAUGHEY, Commissioner. 

County clerk, 11-1-92. 

Correction recorded in office of county clerk, 11-3-92. 

Notice filed in this office, 11-28-92. J.D. M. 


(Copy.) é JASPER, TEXAS, March 6, 1893. 
Hon. W. L. McGaughey. Commissioner General Land Office, Austin, Texas: 

Dear Sir: Recently I have been at work remarking the H. & T.C. R’y 
surveys in this county and I enclose you reclassification of certain sections 
whieh will be on the market soon. I never saw such destruction of timber 
as has occurred in this section by worms, fire, etc. It would bea big saving 
to the school fund were they all closed out. Yours truly, 

E. 1. KELLIE. 


Public Free School Lands, Jasper County. 


] 
Watered or Agricultural, Number 


Sec. | BIk.| Certificate Original Grantee y Grazing re) Price 
| or Timber | Acres 
I 
— aN a ae ee aS amie =) a il 
50... Boba HW. & TCR y....| ccc cee Timber....) 640 (*) 
52... 546 6 aoe hee Og es ae coe baaeey et, Sepik ‘Timber... . 640| $2 50 


| 
* Timber only, $2.00. 
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Remarks.-—(a) Timber small and red heart; much of it dead since classi- 
fied; will not cut more than 2500 feet per acre, and is worth $2 per acre. 

(0) This section has had a hurricane through it, and fully one-half of the 
timber had died since it was classified; it will not cut now more than 3000 
feet per acre; worth $2.50 per acre. 


I, E. I. Kellie, surveyor, Jasper county, do hereby certify that I have re- 
cently made a careful estimate of the timber on these sections, and the above 
is a full and true estimate of their worth for timber alone. 

E. I. KELuIE, 
County Surveyor, Jasper County. 
Jasper, Texas, March 7, 1892. 


Public Free School Lands, Jasper County. 


r Agricultural, Number) »_,,; 
Sec.| Blk.| Certificate Original Grantee Watered or |" "Grazing Of.) mune? 
y or Timber | Acres y 
66).... s29|a Hee TeCURY iach ewaiaess Timber... 640, $2 25 
68). 830 6 sf LO nude a atta hate se tits ate de Timber... 640 ae ideche a 


Remarks.—(a)I find this section to have a great deal of dead timber on it. 
The whole west side is dead, caused by fire and worms; wil! not cut now 
more at a close estimate than 3000 feet of merchantable pine per acre; is 
worth $2.25 per acre for timber. 

(6) Fully one-third of this section is in Nichols creek bottom and contains 
no pine; this is also very much destroped by fire and worms; will not cut 
more than half as much as when origioally classified; it is worth for timber 
not more than $2 per acre. 

I, E. I. Kellie, county surveyor, Jasper vounty, do hereby certify that I 
have recently carefully went all over and resurveyed and classified the 
above sections, and the above is a true statement as to their value. 

E. I. KEuuIE, 
County Surveyor, Jasper County. 
Jasper, Texas, March 7, 1892. 


Corrected Classification and Corrected Appraisement (for timber only) Pub- 
lic School Lands, Jasper County. 


| | 
Sec.| Certificate’ Original Grantee Wealered.or eat ea Be Price | Timber 
ty or Timber | Acres ony 
| | 
50 645 H. & T.C. Ry. ..;Watered.. Timber... 64) $5 00, $2 00 
52 BAG 00 cesacee os. Watered..Timber...| 640° 500 250 
66 829° AGO ccd wahk, nae Watered.. Timber... 640 500 2 25 
68 830 ...do..... . .. |Watered.. Timber... 640 500, 2 00 
\ « 


Remarks.—Corrected on classification made on careful examination by the 
county surveyor of Jasper county, and so certified. The same hereto at- 
tached. 

Examined and approved as the corrected classification and appraisement of 
certain unsold common school lands in Jasper county, as made in this oftice, 
for land and timber March 14, 1893. 


Correeted by E. M. Phelps. 
County clerk advised March 14, 1893. 
Recorded by couaty clerk March 16, 1893. 


W. LL. McGAUGHEY, Commissioner. 


JASPER, TEXAS, March 16, 1893. 


Commissioner,General Land Office, Austin, Texas: 
Dear Sir: I have this day received and entered of record corrected classi- 
fication and corrected appraisement of the following lands: 
Section 50, certificate 545, H. & T. C. R’y Co. 
Section 52, certificate 546, H. & T. C. R’y Co. 
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Section 66, certificate 829, H. & T. C. R’y Co. 
Section 68, certificate 8380, H. & T. C. R’y Co. 
A.J. Rrassy, Clerk Jasper County. 


GENERAL LAND OFFICE, AUSTIN, TEXAS, May 2, 1883. 


I, Andrew J. Baker, Commissioner of the General Land Office of the State 
of Texas, do hereby certify that the foregoing seven pages are true and cor- 
rect copies of the records of this office. 

In testimony whereof I hereunto set my hand and cause the 

[Seal.] impress of the seal of said office to be fixed the day and date last 

above written. ANDREW J. BAKER, Commissioner. 


Public Free School Lands, Jasper County. 


{ 
| 


| 
Watere@ Agricultural, Number 


: | | 1. 

Sec. Bike! Certificate Original Grantee or Dry , Pecan ete ren Price oes 
50 .. | 5445H. & T.C.R’y Co ...... Timber... 640; $5 00) $3 00 
52.... 546.02... AO: gave nes Jreeeees ‘Timber bie 640, 7 00 6 00 
66.5553 B21) Sade oe CO wediuwad ethane ‘Timber... 640, 500, 4 00 
68... 880i 5-5. OAs eae el coy odes Timber... 640 500 400 
76 ...| 25-1204)... do........| .......Timber...| 640! 7 00° 6 00 
86'.... 25-1209)...... GO rotted eae eae Timber... 640 6 50 5 50 
02 won 152 02 Pa 8 | 8 ee ‘Timber... 640, 500, 3 75 

i822, 25-1220)... ... DOs aay. duced ararig ‘’.. Timber... 640: 10 00, 9 00 

120). 2) Qa-1221....... Or at wateels pes Timber .. 585, 500 2 25 
§2.... 228 T. & N.O. R’y Co)...... ‘Timber ... 640, 500; 3 00 

122) 2 25-1222.H. & T.C. R’y Co,....... Timber ..| 640, 8 50) 7 50 


[This list marked Me, enclosed in circle, at bottom of list.] 


Examined aud appro 7ed as the official classification and appraisement 
of a part of the unsold public free school lands in Jasper county, this 16th 
January, 1888. 

R. M. HALL, Commissioner, 


(In pencil] Copy to A. J. Rigsby, county clerk, Jasper, Texas, January 
16, 1888. General instructions. 
Filed by clerk, January 20, 1888. 


GENERAL LAND OFFICE, AUSTIN, TEXAS, May 2, 1893. 


I, Andrew J. Baker, Commissioner of the General Land Office of the 
State of Texas, do hereby certify that the foregoing page is a true and cor- 
rect copy of the records of this office. 

In testimony whereof, I hereunto set my hand and cause the 

[Seal.] impress of the seal of said office to be affixed, the day and date 

last above written. 
ANDREW J. BAKER, Commissioner. 


Public School ( Tinbered) Land, Jasper County. 


| 
r Agricultural, | Number 
Sec. BIik.| Certificate Original Grantee w feu’ ee Grazing f Price 
! y or Timber | Acres | - 
I 
Maes’. lo oo nie uale ee eae Ses ee a 
118; 2 ote ae & LCe RY COks) vans eden des Yimber .. 640) *$6 00 


* Timber only $4.00. 


I, E. I. Kellie, county surveyor of Jasper county, do certify that I have 
recently examined the above section and find it is not worth more than $4 
per acre for timber only, @ hurricane having destroyed a large portion of 
the south half. 


Austin, January 23, 1893. 


E. I. KEvLIE. 
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‘*Corrected Classification, Act of 1887’’—Public School (Timbered) Land, 
Jasper County. 


1 f 
| Watered oF Agricultural, ; Number 


Sec. | Blk.| Certificate | Original Grantee De Grazing re) Price 
! y or Timber Acres 


lis} 2 25-1220'H. & T. C. R’y. Co. Dry. .eeees ‘Timber ...| 640) *$6 00 


* Timber only $4.00 per acre. 

This correction is now made on certificate of ex-State Classifier, E. I. 
Kellie, and attached hereto. 

Examined and approved as the corrected classification and appraisement 
of certain unsold public school (timbered) land in Jasper county, as made 
in this office January 23, 1893, and corrected. é 

W. L. McGAUGHEY, 


County clerk, 1-23-93. 
Recorded by county clerk, 1-25-93. 


JASPER, TEXAS, May 2, 1892. 
Hon. W. L. McGaughey, Conimissioner General Land Office, Austin, Texas : 

DEAR SiR: The Texas Tram and Lumber Co. got me to £0 and look over 
the H. & T. C. school section No. 122, certificate 25-1222, believing that there 
was some mistake about its classification. I went around the lines, and 
over every portion of it, and I find it not as good; that is, it will not cut as 
much as other sections that were sold to them at from $3.50 to $5 per acre 
for the timber. They claim it is held by the Land Office at #8.50 per acre 
for the timber, and that there is not that much timber on it. They are 
right. It will not cut more than 7000 feet per acre. They are willing to 
give all it is worth—$5.25 per acre for the timber. They are getting it 
cheaper than this from private parties, but this section is right on their 
road, and if they go by it the State can never sell it, it being so far from 
aay road or stream. I think you would do well to take that price, as there 
is evidently some mistake in classifying it. I am, please understand. disin- 
terested in any way, and they only got me as county surveyor to look at it. 
Would be pleased to hear from you on the subject. 

Yours respectfully, E. I. KELLIE, 

: County Surveyor, Jasper County. 


“Corrected Classification and Appraisment"—Public School Lands, Jasper 
County. 
Agricultural, | Number 


Sec.; BIk | Certificate Original Grantee. ' Watered or Grazing of Price. 
Dry. or Timber Acres. 


{ 
122)... | 25-1222). & T.C. Ry.......|Dry anaes Timber... 640 * 87 25 


am rrr res | ee 


* Price timber only, $5 25. 


Corrected on letter of county surveyor, May 2, 1892. Letter filed May 
6, 1892. 

Examined and approved as the official corrected classification and ap- 
praisement of certain unsold public school land in Jasper county, as made 
in this office May 6, 1892. Wm. BRAMLETTE, 

Chief Clerk and Acting Commissioner. 

Corrected by E. M. Phelps. 


County clerk advised May 6, 1892. 
(This exhibit marked O. K.) 


GENERAL LAND OFFICE, AUSTIN, TEXAS, May 1, 1893. 
[, Audrew J. Baker, Commissioner of the General Land Office of the 
State of Texas, do hereby certify that the foregoing four pages are true and 

correct copies of the records of this office. 
In testimony whereof I hereunto set my hand and cause the 
[Seal.] impress of the seal of said office to be affixed, the day and date 
last above written. 
ANDREW J. BAKER, Commissioner. 
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Public Free School Lands, Newton County. 


eevieuinivan Number 


Sec. |BI’k | Certificate | Original Grantee | waver? or Grazing of Price 
| y | or Timber | Acres 
| | 
42|....| 25-1806 H. & T. C. B’y Co... ten sec./Timber...|  640)....... 


Valued for timber only, $3. 
Remarks.—I find this section to contain about three-fourths pine. A ba 
dive in 8. E. corner contains about 100 acres that have no pine. ‘Stump’? 
ranch runs through N. E. corner and cuts out fifty acres more. Balance of 
land good pine. To estimate it all over it will cut 4000 feet per acre. I con- 
sider this a good average. | 
I, E. I. Kellie, do hereby certify that I have given the above section a 
careful and complete survey, and to the best of my belief do certify that the 
above is a true and correct estimate as to its value and the amount of timber 
it will cut. E. I. KELLIE. 
Jasper, Texas, December 27, 1892. 


Original Classification Act 1887—Public School Lands, Newton County. 


; 
7 Agricultural, Number 
Sec. |BI’k.| Certificate Original Grantee Ww prcnee a Grazing of re 
y | or Timber | Acres 
——— eee Poe aa See ee i a 
42 ....| 25-1306 H. & T. C. R’y Co. || Watered. . Timber.... 640 *$6 00 
L, 


| 


*Timber only, $3 per acre. 


(This certificate marked O K in red ink, enclosed in circle.) 

Remarks.—See attached classification from E. I. Kellie. See attached 
sketch for location. 

Examined and ed Utah as the classification and appraisement of certain 
unsold public school timbered land in Newton county, as made in this office, 
January 3, 1898, under act 1887 and acts amendatory thereof. 

W.L. McGAUGHEY, Commissioner. 

Classified by E. M. Phelps. 


County Clerk, January 3, 1893. 


GENERAL LAND OFFICE AUSTIN, TEXAS, May 1, 1893. 

1, Andrew J. Baker, Commissioner of the General Land Office of the State 
of Texas, do hereby certify that the foregoing two pages are true and cor- 
rect copies of the records of this office. 

In testimo: y whereof I hereunto set my hand and cause the 

[Seal.] rp ia of the seal of said office to be affixed, the day and date 

last above written. 
ANDREW 1. BAKER, Commissioner. 


Public Free School Lands, Newton County. 


aerenure. Number'y, and T| Timber 


des Watered 

Sec. | Certificate| Original Grantee PDEs oF crazing | ,of | “price | only 
10 905 H.& T.C. R’y...|Watered..|Timber ... 640 $7 35 $6 85 
12 911 H. & T.C. R’y...|Watered.. Timber... 640, 700 600 
36) 25-1308, H. & T. C. R’y*..|Watered..|\Timber...| 640 775 6 75 


| 


*Slightly in conflict. | 
Examined and approved as the official classification and appraisement of 
a part of the unsold public free school land in Newton county, this 29th 
April, 1890. 
[Signed] R. M. HALL, Commissioner. 


GENERAL LAND OFFICE, AUSTIN, TEXAS, May 2, 1893. 
{, Andrew J. Baker, Commissioner of the General Land Office of the State 
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of Texas, do hereby certify that the foregoing page isa true and correct copy 
of the records of this office. 
In testimony whereof I hereunto ‘set my hand and cause the 
[Seal.] impress of the seal of said office to be affixed, the day and date 
last above written. 
ANDREW J. BAKER, Commiesioner. 


JASPER, TEXAS, Dec. 27, 1892. 
Hon. W. L. McGaughey, Commissioner General Land Office, Austin, Texas: 

Dear Sir—At the request of the Cow Creek Tram people, I herewith send 
you classifications of Houston and Texas Central Railroad Company section 
42, certificate 25-1306, Newton county. 

I also, while dowa there, at their request, went over No. 36, same com- 
pany, and find since it was classified there has a great deal of timber died 
on it. It will not cut now over 5000 teet of merchantable timber per acre, 
and should be reduced to $3.75 per acre, which I consider a good price now. 

I am very truly your friend, 

EK. I. KELLIE. 


Corrected Classification Act of 1887—Public School Land, Newton Sela 


| 


Sec. ie Certificate 


e 


Agricultural, umber! 
Watered or Grazing of vena: 


Original Grantee pei 
J or Timber | Acres 


eens 


a a eS ny 


36|.... 25-1808 HL & T. C. R’y Co.. Watered..\Timber...| 640, *86 75 

*Timber only $3.75. 

Remarks.— Appraisement furnished by E.I. Kellie, ex-State classifier, 
attached hereto. 

Examined and approved as the corrected classification and appraisement 
of certain unsold timbered school land in Newton county, as made in this 
office, January 3, 18938. 


Corrected by E. M. Phelps. 
County clerk, Jaiuary 3, 1893. 
Recorded by county clerk, January 9, 18938. 


W. L. MCGAUGHEY, Commissioner. 


JASPER, TEXAS, Nov. 24, 1892. 
To Hon. W. L. McGaughey, Commissioner Land Office: 

Dear Sir:—At}the request of the Cow Creek Tram Co, I this week have 
been over section 10, certificate 905, H. & T. C. R. R. Survey, in Newton 
county, which is priced for timber only, $6.35. I find it altogether too high. 
I have carefully estimated it and compared it with price of private sales 
being made in said county, and would say that $4.50 per acre for said sec- 
tion is all it.is worth for timber. 

I also estimated section 12, certificate 911, H. & T. C. R. R. survey, which 
is priced at $6 for timber, and would recommend that it be reduced to $4.25 
for timber. It is every cent the timber is worth, and the timber is dying 
out, and will get less in value. I find these gentlemen are willing to pay 
all the timber is worth, and can certify that they are purchasing from pri- 
vate persons at a much less figure. I feel confident that it will be to the 
interest of the State to make the above reduction. 

Very truly, EK. [. KELuIE. 

If this man Kellie classified these, and now claims that they are worth 
roe y - price estimated in letter, we can reclassify and sell at those prices. 

OM. 


‘Corrected Classification’’—Public School Lands, Newton County. 


: Watered| Agricultural,;, Number; L. & T. | 
¢ | Bik. | Certificate. | Original Grantee. Grazing or 0 Timber only. 
D or Dry. Timber. Acres. Price. | 
10. Bs | 905/H.&T. C.Ry.Co;Wat’d Timber... | 640 $7 50 $4 50 
12| | 911/H &T.C.Ry.Co|Wat'd Timber. | 640) 7 25 4 25 
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The above described corrections are made on letter of E. I. Kellie, Esq., 
classifier of those lands, and said letter is attached hereto. 

Examined and approved as the corrected classification and appraisement 
of certain unsold public school lands (timbered) in Newton county, as made 
in this office Nov. 28, 1892. W. L. McGAuGHEY, 

Corrected by E. W. Phelps. Commissioner. 

County clerk, 11-28-92. 

Correction made by clerk, and reported Dee. 1, 1892. 


GENERAL LAND OFFICE, AUSTIN, TEXAS, May 1, 1893. 


I, Andrew J. Baker, Commissioner of the General Land Office of the State 
of Texas, hereby certify that the foregoing eight pages are true and correct 
copies of the records of this office. 


Ia testimony whereof I hereunto set my hand and cause the 
[Seal.] impress of the seal of said office to be affixed the day and date 
last above written. ANDREW J. BAKER, 
Commissioner. 


Public Free School Lands, Jasper County. 


| Watered or | Agricultural 


Number 
Sec. | Blk. | Certificate. Original Grantee. | ae Gr B7DE OF qe Price. 
76)....| 25-1204iaH. & T.C. Ry. Co.)........... Timber... 640 ser 
50).... 545150H. & T.C. Ry. Co. wore Timber... 640) ...... : 


52|.... 546icH. & T.C. Ry. Co.) ......... Timber... 640] ... 


(a) Land and timber, $7; timber $6. (Written in pencil.) 


This survey is all pine, but in some places recently died out; will cut for 
floating about 51-2 thousand per acre, or about 8000 per acre for local mill. 
Worth about #4 per acre. 


(6) Written in pencil under section 50—land and timber $5; timber $3. 


About one-half in swamp, balance good pine. Will average about 3000 
per acre for fioating, or about 4000 per acre for local mill. Timber on survey 
worth about $2 per acre. : 


(c) In pencil under section 52—land and timber $7; timber $6. 


All pine and of good quality. Will cut for floating about 6000 per acre, 
or about 800 for local mill. Timber on said survey worth about $4 per acre. 


Public Free School Lands, Jasper County. 


Watered or | Agricultural,] Number 


Sec. | Blk. | Certificate. Original Grantee. Grazing or of Price. 
Dry. Timber. Acres. 

68). ... 830 aH. & T. C. Ry. Co.)........... Timber. ... 640, ...... 

66]. | 829|0H. & T.C. Ry. Co ee 640 Ree 


(In pencil, under section 68—land and timber, $5; timber $4.) 


(a) About 130 acres of good pine on south side of creek, and about 350 acres 
of medium pine on north side of creek; balance in creek swamp. Willav- 
erage about 4000 per acre for floating, or about 5500 for mill. Timber on sur- 
vey worth about $3 per acre. 

(In pencil, under section 66—land and timber $5; timber $4.) | 


(5) In this survey I find about 150 acres that the timber has recently died 
out; balance fair pine. Survey will average about 4000 per acre for floating, 
or about 5500 per acre for mill timber. Worth about $2.50 per acre. 


GENERAL LAND OFFICE, AUSTIN, TEXAS, May 2, 1893. 
I, Andrew J. Baker, Commissioner of the General Land Office of the State 
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of Texas, do hereby certify that according to the records of this office the 
foregoing are true and correct copies of the original classification of sections 
76, 50, 52, 68 and 66, as surveyed by the H. & T. C. Ry. Co. in Jasper county. 


In testimony whereof I hereunto set my hand and cause the 
[Seal.] impress of the sea] or said office to be affixed, the day and date 
last above written. ANDREW J. BAKER, 
Commissioner. 


Public Free School Lands, Newton County. 


Agricultural,; Number 
Grazing or of 
Timber. Acres. 


Watered or 


Price. 


Sec. | Blk. | Certificate. Original Grantee. 


Dry. 


26 Si 26-1303|H. & T. C. Ry. Co.../ Watered. timber. es | +640). habs 


* Doubttul. 


vey ink, under this exhibit, is written—Jand and timber $7.75; timber 
$6.75. 

(Written in pencil— appears slightly in conflict.) 

The timber on this section is excellent; in fact, as good as there is in this 
section of country. It will cut 9000 feet per acre of first class merchant- 
able lumber; worth $5.50 per acre for ita timber. The soil is sandy, witha 
splendid yellow clay subsoil, and produces with little fertilizing the finest 
kind of cotton, corn and sugar cane. © 

Nichols creek does not run through this section, as shown on map, but is 
watered by a branch of same. 


Public Free School Lands, Newton County. 


Watered or Agricultural,; Number 


Sec.| Blk.| Certificate Original Grantee - Grazing re) Price 
y or Timber | Acres 
10).... 905.a H. & T.C. R’y Co.)/ Water ..../Timber... 640)....... 


12)... 911\6 H. & T. C. R’y Co.!Water ....|Timber... 640) ...... 


{Witten in red ink under section 10: L. and T., $7.35; T., $6.35.) 
Written in red ink under section 12: L. and T., $7; T., $6.) 


Remarks.—(a) This is also a splendid section of land; all solid pine with- 
out a break; will cut 8500 feet per acre and is worth $5 for ita timber. The 
soil is rolling and would produce good crops if fertilized. The section is 
watered by spring branches. 


(5) This section isan average good pine land, being solid pine all over; itis 
large and good and will cut 8000 feet of first-class merchantable timber; 
worth for its timber, $5 per acre. The land is slightly rolling, and, like all 
pe lands in tnis section, has a good clay fuundation or subsoil, and with a 

ittle fertilizing produces wonderfully. 


GENERAL LAND OFFICE, AUSTIN TEXaS, May 2, 1893. 


I, Andrew J. Baker Commissioner of the General Land Office of the State 
of Texas, do hereby certify that the foregoing three pages are true and cor- 
rect copies of the original classification and valuation of sec. 36, cert. 25-1303, 
sec. 10, cert. 905, and sec. 12, cert. 911, as surveyed by the Houston and 
Texas Central Railway Company in Newton county, now on file in this office. 


In testimony whereof I hereunto set my hand and cause the 
[Seal.] imvress of the seal of said office to be affixed, the day and date 
last above written. ANDREW J. BAKER, Commissioner. 
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(Copy.) JASPER, TEXAS, Oct. 15, 1892. 
Hon. W. L. McGaughey, Commissioner General Land Office: 

Dear Sir: Yours of the llth instant received in regard to classifying 
G.C. & 8. F. sec. 2, block P, cert. 5443, 412 acres, in Newton county. I have 
written to G. W. Smyth notifying him you haw authorized me to classify 
same and that I will do so as soon as I hear from him. 

I appreciate your kindness and will reciprocate same. Yours truly, 

EK. I. KELLIE. 

Will send full statement as soon as I get through. 


Public Free School Lands, Newton County. 


Agricultural, 
G ; 


Sec. | Blk.| Certificate Original Grantee Wetec? oF razing 0 Price 
ty or Timber | Acres 
2; P 5448... &8.F.R’y Col... ......Pimber... 412; $3 25 


Remark.—Timber short. There is a marsh of about 20 acres on it which 
contains no timber, also about 30 acres of timber all dead—killed by worms. 
On south and east ends the timber is small and sappy; carefully estimating 
and making an average of it all over, it will cut 3500 feet of merchantable 
timber; it is worth $8.25 per acre for timber. 

(This certificate is marked O. K.) 

County clerk, 11-1-92. 

I, E. I. Kellie, timber classifier, do nerchy certify that I have carefully 
surveyed and estimated the above section of school land, and to the best of 
ability, that the above is a true and correct statement of its value and what 
it will cut. E. I. KELLIE. 

Examined and approved November 1, 1892. 

W. L. McGAuGHEY, Commissioner. 


GENERAL LAND OFFICE, AUSTIN, TEXAS, May 2, 1898. 
I, Andrew J. Baker, Commissioner of the General Land Office of the State 
of Texas, do hereby certify that the foregoing two pages are true and correct 
copies of the records of this office. 
In testimony whereof I hereunto set my hand and cause the 
[Seal.] impress of the seal of said office to be affixed the day and date last 
above writien. ANDREW J. BAKER, Commissioner. 


Public Free School Lands, Newton County. 


Watered or Agricultural, Neer 


Sec. | Blk. | Certificate Original Grantee Dr Grazing Price 
x or Timber |; Acres | 
2} P 54431G. C. & 8. F. R’y Co.| Watered. ./Timber... 404! eer 


(Tbis certificate is marked in lead pencil: Vacancy doubtful. Groos.) 

This can not possibly be where the field-notes call for it. It claims to run 
down between the county line and Nos. 17 anc 19, H. & T. C., when the fact 
is Nos. 17 and 19 reach the county line and have established corners on it. 
These are both too large by from 80 to 100 acres, but the lires and corners 
are there. However, it is good pine and will cut 6000 feet pereacre, worth, 
when railroad reaches it, $1 per thousand. 
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GENERAL LAND OFFICE, AUSTIN, TEXAS, May 2, 1893. 
I, Andrew J. Baker, Commissioner of the General Land Office of the State 
of Texas, do hereby certify that the foregoing page is a true and correct copy 
of the original classification of sec. 2, block P, cert. 5443, as surveyed by the 
G.Cc.&S. F. R’y Co. and classified by E. I. KELLIEg, State agent, and that 


the same is now on file in this office. 


In testimony whereof I hereunto set my hand and cause the 


[Seal.] 
last above written. 


W. L. McGaughey, being sworn, 
testified as follows: 


TESTIMONY OF W. L. M’GAUGHEY. 


Q. Colonel McGaughey, I will ask 
you where you live? 

A. Here in Austin. 

Q. I will ask you if you are ac- 
quainted with W. W. Williams? 

A. Yes, sir. 

Q. How long have you known him? 

A. I suppose fourteen or fifteen 
months. I could not say exactly. 

Q. What business is he engaged in? 

A. I think he is a lawyer sir. I 
don’t know; I heard so. 

Q. I will ask you if Mr. Williams 
was evgaged in copying the records or 
any portion of them during last year 
or aby part of it? 

A. Yes, sir. I don’t remember the 
period exactly. The records in the 
office show when the work was fin- 
ished. 

Q. What was he engaged in doing? 

A. He was copying the field notes 
of Hall county. 

Q. For what purpose did he want 
to get them? 

A.It was a newcounty. I suppose 
he wanted to cupy them for the pay 
that was in it. 

Q. For what pu-pose was the record 
used ? 

A. Each county surveyor is required 
‘ to be furnished with a copy of the 
record and original field notes of his 
county and an official map of the 
county before he can go to work as 
county surveyor. 

Q. How long was Williams in copy- 
ing? 

A. Ithink a month or six weeks. 
I don’t remember exactly. 

Q. Was any permission given him 
during that time to stay in the office 
after office hours? 

A. Yes. 

Q. How long did he stay in the 
office after office hours? 

A. I Jeft him in charge of the office. 
He was under oath. I qualified him. 
TI left him there and told the watch- 
man to let him stay. 


impress of the seal of said office to be affixed, the day and date 
ANDREW J. BAKER, Commissioner. 


Q. Where is the watchman’s de- 
partment? : | 

A. In the lower story. The second 
room on the front. 

Q. Where are the file records? 

A. Right above in the second story. 

Q. Did you give him permission to 
go in the file room? 

A. No. He could not have gotten 
in. 

Q. Something has been said about 
Mr. Schmitz who was copying some 
lease contracts, what were they for? 

A. Mr. Doroughty represented by 
letter and in person to me that he had 
contro] and owned a great deal of indi- 
vidual aod State sections in the State 
and especially in the northwest, and 
he told me if he had a record of 
the leases he would force parties to 
lease from the State and pay the 
State the money, and it was for that 
purpose that he wanted the copies. 

Q. How long was Schmitz permitted 
to remain there? 

A. Idid not limit him. I suppose 
until about supper time. He could 
not get the lease books during the 
day. 

Q. Why? 

A. The clerks were using them. 

Q. You let him remain there after 
office hours until he made the copies? 

A. Yes. 

Q. What time did he quit there? 

A. Along in October. I don’t re- 
member the date. 

Q. [ understood you to say you left 
him there under the supervision of 
the watchman. | 

A. Yes. 


Q. I will ask you if any papers were 
missing? 

A. No. 

Q. Did he ever disturb any papers 
of the State? 

A. No. Inever! eard of his doing so. 

Q. Nothing in any shape, manner 
or form was ever disturbed or lost, was 
there? 


A. I think good results followed, for 
[ know of one instance where we 
leased to Doroughty land that was 
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used by others and for which Texas 
got nothing from it. I was working 
for the best interest of Texus. The 
records will show the greatest lease 
record that has ever been in the his- 
tory of the state. 

Q. I will ask you, Colonel, to ex- 
plain to the court the sale of the tim- 
ber upon the lands in Jasper and New- 
ton counties—how you came to make 
the sale ot the timber there and’ how 
you came to change the original classi- 
fication. 

A. Mr. Kellie and Mr. Copley, sur- 
veyors, came to me in my office some 
time during my incipiency there and 
notified me that there was some re- 
classification needed in that country, 
and I engaged them both there that 
whenever needed to do the work. I 
paid Copley $2 per section as long as the 
money held out. There was $50,000, 
and I did not Know how long it would 
hold out, running the office and hav- 
ing to make trips. I made one trip to 
the Panhandle and took two clerks 
with me to settle a dispute out there. 

Q. Wasit upon official classifications 
made by Kellie that these changes 
were made? 

A. Yes. LIappointed them both as 
my agents when it was necessary. 

Q. ho is Mr. Kellie? 

A. Surveyor oi Jasper county. He 
is captain of a military company over 
there. I have known him two years. 
He has been here to the last two State 
drills with his company. He told me 
he knew every section in that county. 


He told me further that these land: 


had never been marked upon the 
ground. I want to explain his letter 
there. He said these lands had never 
been surveyed and marked on the 
ground, and that is what he means by 
getting pay from this company. It is 
a matter of record that he has report- 
cd to the office where d+-predations 
have been made on timber lands and 
I have collected the money for it. I 
authorized him to do that also. We 
ccllected money tor depredations on 
the land that had been depredated on. 
He surveyed them all. 

Q. They had originally been classi- 
fied some years before and the timber 
on them? 

A. Yes, as the records show. 

Q. The classifications were chang- 
ed and sales made on the new classi- 
fications? 

A. Yes. 

Q. Do you Know the parties that 
the sales were made to? 

A. No. I would not know one of 
of themif I met him in the Senate 
Chamber this evening. 
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Q. In making these sales have you 
had any interest in the matter? 

A. No. 

Q,. Did you ever see those who pur- 
chased this timber? 

A. No. They might have been in 
the office. 

Q. You had no interest in the mat- 
ter, except to do the best you could? 

A. No. 

Q. Did you ever receive any pres- 
ents from them? 

A. Sometimes they left a cigar on 
my desk, and I don’t smoke and I 
gave it to the next fellow that came 
along. I acted for Texas’ interest, as 
I have a thousand times, believing 
that I had as much right to reclassify 
as my predecessor had to classify. I 
claim ic yet under the law todoit reg- 
ularly. 


Q. How long had that timber been 
on the market? 

A. From the date of the classifica- 
tion. I suppose since 1887. 

Q. It has been on the market ever 
since and was not sold? 

A. Yes. 
 Q. Is any of it stil! unsold accord- 
ing io the reclassification? 

A. Yes. 


Q,. I will ask you in regard to a cer- 
titicate which was presented to Judge 
Bramlette on a map which was pre- 
sented to Bramlette by your son, it 
seems, in regard to these lands in Lib- 
erty and Harris counties. Did you see 
that certificate before it was pre- 
sented? . 

A. I never saw it in my life; I know 
nothing about it. 

Q. Did you ever present any certifi- 
cate ot that character to Bramlette for 
his signature? 

A. I wouid not do that. I would 
not present a false certificate to any 
man. 


Q. I will ask youif that particular 
certificate was presented by you, or 
by any one else with your knowledge? 

A. No. I never heard of it till it was 
allover. I Knew a request had been 
made for the map by Mr. Townsend. 
I expected the map to be fixed prop- 
erly. We don’t require written orders 
for anything from members of the 
House and Senate; their verbal order 
is sufficient. That is a rule of the 
olfice. 


Q. This certificate. You never saw 
nor heard anything of it at the time, 
nor had anything to do with it? 

A. No. When my boy presented or 
brought me the one you have here I 
a olen it. I would sign another 

e it. 
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Q. Where was that map presented 
to you? 
A. In Judge Faulk’s office. 
Q. How long had you beeao there? 
A. I had spent the evening with 


m. 

Q. Is the map correct? 

A. Mr. Pressler told me it was pre- 
cisely and absolutely correct. He is 
the draughtsman. Hesaid he madea 
careful examination, and that it was 
correct. Heis an excellent man, and 
has been in the Land Office twenty- 
five years. 

Q,. That is the certificate to the Lib- 
erty county map? 

A. Yes. 

Q. Explain how you came to put 
the Harris county lands on the mar- 
ket under section 22 of the acts of 
1887? 

A. There is a man in the House now 
by the name of Johnson, who bought 
as an actual settler in that county. 
He came in the office in the spring of 
1893 emaciated and thin, and told me 
no man could live on that land, 


and that it was covered with 
water, and he wanted me _ to 
cancel the sale and sell under 


section 22. I told him I could do it 
but he would lose his money; that 
there was no law for me to cancel his 
sale and let him get the benefit of his 
money. He said he could not live on 
it, that it was covered with water, 
and if he had his improvements he 
would not go on it again. He said he 
did not want to give it up as it was 
all he had. 


Q. How long had these lands in 
Harris and Liberty counties been on 
the market under general instructions? 


A, They were put on in 1887. If 
you go back to 1874 you find them at 
50 cents per acre, in 1881 at $1 per acre, 
and I don’t see anybody having 
bought any. 

Q. Did you have other reports from 
those lands in those couaties giving 
the character and description of the 
goil and the value of the land? 

A. Yes. I began to inquire then 
after Mr. Johnson had come in, along 
in the spring of 1892. I examined the 
classifications. I found no agricul- 
tural lands there. Classifications 
report them under water during all 
seasons, poor and not fit to live on. I 
began to inquire, and the more I en- 
quired the less I thought the lands 
suitable for people to live on, and I 
thought with the precedent of Medina 
county and others I would sell them 
without settlement. 

Q. Was that your honest construc- 
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tion of section 22 of acts of 1887 and 
1889? 


A. It was at that time. Prior to 
that I doubted the propriety of sell- 
ing any land in any county that was 
pot absolutely isolated and detached. 
After consulting the classification and 
seeing the land being under water, I 
thought I had a right to sell them and 
I think so yet. 

Q. In your action did you have any 
desire to favor any man or section of 
men? 

A. No. I never do that. Person- 
ally these men like me. These men 
don’t like me officially. I am tight on 
them. 

Q. In that action was your purpose 
to follow the law for the best in- 
terests of the State as you believed it 
to be? 

A. Yes, that was my motive always. 
{ had no desire to favor anybody. I 
have favored the actual settler, and 
sometimes have crowded the law in 
favoring the actual settler, and all 
the western country will testify to it. 

Q. Something has been said about 
Mr. Boaz; are you acquainted with 
him? 

A. Yes. 

Q. Something has been said about 
your conversation with Boaz before 
the Liberty county lands were put on 
the market. Explain that to the 
court. 

A. I don’t know that I can remember 
the language. Mr. Boaz was a cot- 
ton buyer in Fort Worth. I have sold 
him cotton there. I liked him _ per- 
sonally. He was a good jovial fellow. 
He has got a good deal of gab about 
him. I asked himabout that country. 
He told me about Harris county. I 
made ita rule toinquire, after I became 
interested, about the condition of that 
country, and examined and found no 
agricultural land, and that it was un- 
fit toliveon. I found, on examina- 
tion, that every two years we could 
sell it again. I think two-thirds of 
the land that has been sold in that 
country has been forfeited and resold. 
It goes on every year regularly. 

Q. Did you ever directly or remote- 
ly conspire with Boaz and DeCordova 
or any of these gentlemen, so as to 
favor them? 

A. No. I don’t conspire with any- 
body. Never was ina conspiracy in 
my life except in the Confederate war. 
That was the only conspiracy I was 
in. DeCordova don’t likeme. I hada 
mandamus suit with him. He had 
me mandamused. I beat him down 
there in the mandamus suit. 

Q. There was no purpose on your 
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there? 
A. No. Idid not know that he had 
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Q. When did you first talk to them 
about it? 
A. We had a conversation one Sun- 


bought till I signed his application. | day morning. 


I sign my name so many times a day, 
I don’t read any thing unless a clerk | 
tells me to read it. 

Q. Have you had a reliable set of 
clerks? 

A. I thought they were as true as | 
Fe I felt like a father to the whole | 

ot. 

Q. Something has been said about 
Mr. Boaz presenting Mr. Ross with a 
silk hat? 

_ A. [never heard anything of that 
matter until after this investigation. | 
That was the first time I had heard of 


t 


Q. When was that; after the Legis- 
lature met? 

A. I don’t remember. I think it 
was after the land sales. 

Q. I will ask you to refresh your 
mind on that, if something was not 
said about an investigation ? 

A. Yes, and I told them I courted 
an investigation and that I had done 
nothing that I was ashamed ot. 

Q. I will ask you in these sales to 
Swartz and Duffield if you Knew of 
those land sales till after they were 
made, and if youratlention was called 


the plug hat. I weara plug hat my-| to the fact that they were related to 


self, but I buy them. 


-@lerks in your office ? 


Q. Something has been said about | 
some mining stock presented in the, 
office by Mr. Boaz. | 

A. I never noticed it. My boy had | 
a slip of it at home. I told him [| 
would burn it. I had advised him to 
burn it. 

Q. What mining stock was it? 

A. I don’t know; Boaz said he had 
a mine in Colorado. 

Q. Was it regarded of any value? 

A.I don’t know; John laughed 
about it when I wanted to burn It. 


Q. You Knew nothing about it till 
after it occurred? 

A. No. I would not have permitted 
it if I had Knownit. He said they 
sold it by the pound, the paper for 
wrapping paper. I remarked that I 
would not give a bee course in Arkan- : 
sas for the whole business. It fretted 
me. I did not like it. 


Q. Something has been said about | 
some lands bought by Mr. Swartz in | 
Wharton county. Explain what you 
know about it. 

A. I don’t personally Know where 
those lands lie unless some one galls | 
my attention toit. I take an applica- 
tion and it does not tell me where the 
land lies; it only tells me the county. 
The party’s name is on the applica | 
tion. 


Q. Were you acquainted with Mr. 
Swartz? . 

A. I saw him to-day. I did not 
' know him yesterday. He came up 
and shook hands with me. I did not 
know him yesterday. I would know 
him to-day. 

Q. I will ask you it you recollect 
anything of a conversation between 
yourself and Baylor and Roach in re- 
gard to these sales in Liberty and 
Harris counties? 

A. Yes. 


! 


A. Mr. Harris asked me if it was 
wrong or right for his father-in-law 
to buy school land. I told him I did 
not Know of any law to Keep a man’s 
relatives from buying school land. I 
did not know of Mr. Duffield having 
bought. I told him I Knew of no law 
to prevent his relatives from buying 
land if they wanted to, and I don’t. 
He said he would not have anything 
to do with it himself. 

Q. Were the applications regularly 
filed ? 

A. I did not see the applications. 
I suppose so. 

Q. The sales were made? 

A. Yes. 


Q. Did the applications go into the 
office properly ? 

A. Yes. I remarked that Senator 
Imboden had a brother-in-law in the 
office, and I cited that as an illustra- 
tion and said I did not think Mr. Me- 
Henry should Keep Senator Imboden 
from buying a piece of land, 


Q. Did you in any manner, form or 
fashion favor these gentlemen more 
than any other persons? 

A. No. I did not Know what sec- 
tions they applied for. I never favor 
anyone except actual settlers. I do 
favor them. 


CROSS-EXAMINATION. 


Q. You say you instructed the night 
watchman to permit Schmitz and 
Williams to stay in the Land Office 
after office hours? 

A. Yes. 


Q. Did you detail any clerk to re- 
maip with them? 

A. No. Idid not think it necessary. - 
Iam under $50,000 bond for my con- 
duct. 

Q. Do you think your bond 


is good 
for any acts of yours? ) 
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A. Ithink my bond is responsible for | 
any act of mine. 

Q. Do you think you havea right 
to makean unlawful rule with respect 
to your office? 

A. I don’t think I would like to 
make an unlawfal rule. . 

Q,. Is it your practice to permit peo- 
ple to go there after office hours? 

A. No—only in rare cases. 

Q. The records, except those kept 
in the file room proper, were accessi- 
ble to parties remaining in the office, 
were they not? 

A. The leases were accessible to 
Schmitz because he was authorized to 
handle them. He had the classifica- 
tion books, but our desks are mostly 
locked and I have asked for an appro- 
a so every clerk can havea 

ocked desk, as [ have not all of them 
supplied. 

Q. You have not got that appropria- 
tion yet, have you? 

A. No. 

Q. All of the office except the file 
room proper was open to these parties, 
was it not? 

A. They were not authorized to go 
upstairs. They were upon honor, and 
I took them to be honorable gentle- 
men. 

Q. You had been acquainted with 
them only a short time, had you not? 

A. No, I knew Williams a short 
time. Mr. Doroughty was a triend of 
mine, and I had a letter from Dor- 
oughty which vouched for Schmitz. 

Q. Was that the first you had seen 
of Schmitz? 

A. Yes, he was only there a few 
days and went to the Comptroller’s 
office. 

Q. The work Williams was doing 
was office work, was it not? 

A. No; the county has a right to 
send a deputy to get their records or 
I have a right to make them. 

Q. Who got the pay for the work? 

A. The State got the part she labor- 
ed for. Time of a clerk for compar- 
ing, $5.00 a day. 

Q. Did you hear Mr. Williams’ tes- 
timony awhile ago on that point? 

A. Yes. The State got her part for 
comparing. 

Q. Did the State get fees for that? 

A. It always does. 

Q. Did it get fees for the Schmidtz 
work ? 

A. No. There are no fees in that. 

Q. Does not the law provide for a 
charge for examination of your books 
or the books of your office ? 

A. Insome instances the public have 
a right to go to those records. They 
have a right to sit there and copy 
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them. We often giveittothem free. 
It is a common thing in the office. 

Q. You say that in regard to the re- 
classification of the timber on the 
lands in Jasper county, that you 
shortly after your induction into the 
office met Kellie and Copley ? 

A. Yes. 

Q. That you asked these gentlemen 
to act as agents for you? 

A. I don’t know if I asked them or 
they asked me. I think they asked 
me. I knew they wanted to be em- 
ployed. Iemployed them. I did not 
pay Kellie anything. We were out 
of money. 

Q. Is it not a fact that in making 
the reclassification you acted on the 
information given you by Kellie, that 
it was not under oath, and that his 
services were paid for by the company 
that bought 'he timber ? 

A. What is the question ? 

Q. Iasked you if you did not re- 
classify and revalue those lands on 
the statement of Kellie not under 
oath made ata time when you knew 
that he was employed by parties seek- 
ing the reclassification ? 

A. He was employed to survey, not 
reclassify. Hecame to see me.befouie 
he made the resurvey and revalua- 
tion. 

Q. You say he made a verbal state- 
ment different from his letter? 

A. Yes. I know what his letter is. 
You need not read it unless you want 
to. 

Q. You say you had a verbal con- 
versation with him? 

A. Yes, I had several. 

Q. When? 

A. He was in the office during the 
drill of the last two years. 

Q. Were you two years having this 
revaluation made? 

A. It took only alittle while. Herep- 
resented tomethat worms and fire had 
destroyed the timber and it would not 
sell, and he wanted to be employed as 
classifier to reclassify them so that 
they would sell. 

q, Then he wrote you that these 
parties were paying him $5.00 per day 
for classifying? 

A. He notified me that the country 
was &@ map survey, and that trespass- 
ers had gotten on one section or an- 
ae because the lines were not run 
out. 

~ Have you any other letters from 
m? | 

A. I don’t remember ifI have any 
other letters from him, 

Q. You did not seek other informa- 
tion except from Kellie? 

A. I thought that was sufficient. 
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Q. You put them on the market 
when Boaz was here, did you not? 

A. Yes; he had nothing todo with 
it 


Q. Did you not ask him if he want- 
ed some of those lands? 

A. I may have. 

Q. Did he not say yes, that he had 
the application in his pocket, and did 
you not say allright? 

A. I may have. 

Q. Is it not true that you did not 
Know any of these lands had been 
sold until this trouble came up? 

A. No; that is too thin; I put them 
on the market. 

Q. Did you not, in the presence of 
two of your clerks, state that you did 
not know that they were on the mar- 
ket; in the presence of Baylor? 

A. I said if I knew my clerks were 
dabbling in them, I would have turned 
them out and cancelled the sales. 

Q. Did you turn them out when you 
learned of it? 

A. No. I said if I had known my 
clerks were dabbling in the lands, I 
would have turned them out and can- 
celled the gales. 


Q. You say that you did not makea 
statement that you did not know the 
Liberty county lands had been sold 
till three weeks after? 

A. I don’t remember saying it. 

Q. Did not your son tell you you 
should not put them on the market? 


Q. You don’t recollect what reduc- 
tions you were making in the school 
lands do you? You personally made 
those reductions? 

A. No; the reductions were made 
under my directions. All I wanted 
was a statement from Kellie. 

Q. You made no inquiry of any one 
else, either as to the desirability of 
those lands, or new mills needing tim- 
ber? 

A. I made inquiry where tramways 
left a section and it was oot sold at all. 
That was urged as a reason why they 
should be classified. 

Q. You sold them on the same day 
they were reclassified, did you not? 

A. Yes. 

Q.. You sold them to the same per- 
sons who wanted them reclassified, did 
you? 

A. Yes. 

Q. You notified the county clerk on 
the day you sold them, did you? 

A. Yes; itis a matter of record what 
the notification is. The notification 
was sent out the day they were sold. 
I do not remember the notices as to 
whether and how we gave them. 

Q. Did you give any opportunity 
for competition among persons who 
wanted those lands? Did you give 
any opportunity for competition in the 
sale of those lands? 

A. I did not haveit to do. I did 
not. I did not think it necessary. 


Q. Why did you think it necessary | A, Yes, 
wo give he cout clerk’ otico That] Dia not your logal adviser tel 
A. It was a rule of the office, and | 7°) 89° 


A. I have no legal adviser; I go to 
Baylor when I want legal advice. 
He is no legal adviser ot mine; he 
might have told me so. 


Q. Did not other of your clerks pro- 
test against your putting them on the 


he could fix his books to agree with 
those in the Land Office. 

Q. Do you know who those lumber- 
men are you sold to? 

A. I don’t know if they are a cor- 
oration. They wanted to buy the 
and but I would not sell it tothem, | market? 

Q. With regard to the lands that| A. They may have done it; they 
you sold in Liberty and Harris coun- said more after than before the sales. 
ties, as with respect to Harris county| @. The fact of it was, they did not 
lands, you say your uniform practice know much about it, before, did they? 
had been not tosell blocks of sections}. A. They might not; I don’t consult 
such as in Harris and Liberty coun-| them. : 
ties? Q. After your son had told you you 

A. I had never thought about it| had better not put them on the mar- 
much until this question came up, and | ket (He said: ‘‘Pa, I would not do 
I think I had decided that they would | that’’—I have no law clerk), and he 
not be sold. had advised you not to doit, you still 

Q. Had you not given instructions | went ahead? 
to that effect? A. I don’t remember going to them 

A. I think so. about it; I still went ahead and pur- 

Q. Had not applications for the pur- | sued that course. . 
chase of these lands under section 22; Q. The law requires you to consult 
been rejected? the Attorney-General, does it not? 

A. I think so; there is a maninthe| A. I don’t think so. 
house here whose application I reject-| Q. Have you ever read that act? 

: A. Yes; I have read it all. 
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Q. Do you remember what is said 
about it? 

A. Yes, if I had any doubt. 

Q. You were confirmed you were 
right before, and then you were 
equally firm that you were right after- 
wards? 

A. I studied the question and con- 
sidered the lands unfit for settle- 
ment. 

Q. Did you consider you had aright, 
merely considering them unfi= for set- 
tlement, to put them on the market 
under section 22? 

A.I did. Under section 22 I con- 
sidered that I had a right tosell them. 

Q. Did you not state you sold them 
as detached lands? 

A. I did. 

Q. Are there not about 128 sections 
in the Liberty county block, includ- 
ing thosein Jefferson and Chambers 
counties? 

A. [think not. I think there are 
about 19 or 20 sections. I don’t recog- 
nize this map you show me as being 
official. 

Q. Please count the number of sec- 
tions that are joined in that county. 

A. I don’t want to do it. 

By relator’s counsel: If the court 
ee we want witness to count 

hose sections. 

A. Do you wish me to count them ? 
I will do so with pleasure, sir. 

Q. Count only the blue ones. 

A. I will have to have pencil aod 
paper and Keep a tally sheet. 

espondent’s counsel suggests that 
the map is in evidence and we can 
agree on an enumeration. 

(The question is withdrawn for the 
present.) 

Q. These lands appear to be in one 
body, No they not? 

A 


. No. 

Q. Tell us the difference. 

A. I see some individual sections. 
I see a disconnection here. I see no 
connection with the others. 

Q. What segregates them? 

A. I see some surveys in there not 
marked blue. 

Q. Are not those linea the dotted 
lines of the counties? Is there not an 
auchor there to show their conneec- 
tion? 

A. It shows where two sections are 
that do not meet. 

Q. The application for the purchase 
by Boaz was made on the 20th of Jan- 
uary? 

A. Yes. 

Q. Your records show you notified 
the clerk on the 23d, and he received it 
on that day? 

A. Yes. 
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Q. The record shows that the appli- 
cation of David Boaz was made on the 
20th of January aud that your notice 
was received by the clerk on January 
23, 1893? 

A. Yes. 

Court adjourned to to-morrow at 9 
a. m. 


SENATE CHAMBER, 
AUSTIN, TEXAS, May 5, 1893. 
The High Court of Impeachment 
convened pursuant to adjournment. 
Lieutenant-Governor Crane presid- 


ing. 

Quorum present. 

(Testimony of Col. W. L. Me- 
Gaughey, Mr. Henderson, for the 


prosecution, crossing him.) 

Q. On yesterday you stated that the 
map you certified to was brought to 
Col. Faulk’s office? 

A. Yes, sir. 

Q. That was the first you had seen 
of it? 

A. Yes, sir. 

Q. Who prone ue 1t to you? 

A. My son John. 

Q. Anybody come with him? 

A. I think not. 

Q. You certified to it at once? 

A. TI did. 

Q. There in Judge Faulk’s office? 

A. Yes, sir. 

Q. After office hours? 

A. Idon’t remember what hour it 
was. 

Q. Is it your custom to give certifi- 
cates after office hours? 

A. That was not official. 

Q. That was not official? 

A. It was not for official use except 
by a member of the House. 

Q. What was the necessity for the 
certificate? 

A. To show that it was genuine. 

Q. You didn’t thinkit was anything 
of value? 

A. No, sir, I didn’t. 

Q. You had Mr. Pressler draft the 
map as correct and afterwards certi- 
fied to it? 

A. Yes, sir. 

Q. When certified to, you didn’t 
know anything about it? 

A. Yes, sir. 

Q. Did you know it was correct? 

A. I had before examined maps and 
didn’t think there was any public do- 
main there. 

Q. You had not examined this map 
about the blue marks? 

A. No, sir. 

Q. You had not examined it? 

A. I did not look at the map. I 
don’t remember. 
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Q. You say Mr. Cordova was rather 
offended at you and didn’t come about 
you much. There was a mandamus 
suit, and is it not a fact it was dis- 
missed ? 

A. I don’t know. 

Q. Did you not agree that if cies 
would dismiss the mandamus suit 
you would issue the patent ? 

A. I don’t think so. 

Q. It was to compel you to issue a 
patent? 

A. Yes, sir. 

Q. Didn’t you agree to issue the 
patent if the suit was dismissed? 

A. I think not. 

Q. You ought to know in a matter 
- of importance like that. 

A. I rather think it went to the 
Supreme Court. 

Q. When it got back to the lower 
court didm’t you agree to settle the 
suit to issue the patent? 


A. I think not. 

Q. You ought to know. 

A. I don’t think we have yet. 

Q. Did you not agree? 

A. I don’t know. 

Q. Do you know? 

A. I don’t remember. 

Q. I understood you to say you 
beat him in the mandamus suit ? 

A. That is my recollection. 

Q. Do you known P. M. Cuney ? 

A. No, sir. 

Q. Do you know D.C. Dillon? 

A. No, sir. 

Q. Where does Dillon live? 

A. I do not know. 

Q. Did you sell Dillon some lands 


in Harris connty ? 

A. I think the records show it. 

Q. Out of a block of the Houston 
and Texas Central survey ? 

A. The records so show. 

Q. You had a talk with him about 
these lands? 

A. I had a talk with him, 


Q. When was this last conversation? 

A. I don’t remember. 

Q. Didn’t you sell some of the lands 
out of the Houston and Texas Ceatral 
block iu Harris county? 


Major Walton: I would not make 
this objection if it Were material to go 
into this testimony, but I think it is 
wrong to call on a person for evidence 
where the records of the Land Office 
show a fact, and it is not competent to 
ask a witness for verbal testimony. I 
insist that where the records showa 
fact that you go there for it. 


Mr. Henderson: We propose to 
show an Official act—a thing done by 
an Official whose conduct is under in- 
quiry, and under necessity the range 
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of inquiry can not always be restricted 
in this way. 

The Court: What is the question ? 
My attention was called away. 

Henderson: I asked himif hedidn’t 
sell some of the lands out of the Hous- 
ton and Texas Central block of Harris 
county. 

The Court: If he does not make 
the statement, it is a fact that you 
had best go to the records for. 

Q. Do you remember? 

A. Only from matter of record. 

Q. You didn’t put the county on as 
a county until the 16th of December, 
did you? 

A. I don’t remember that. 

Q,. You notified the couaty clerk of 
Harris county as soon as you did put 
it on, did you not? 

A. I don’t remember the date, but 
think it was at once. 

. Was it the same day? 
. I think so. 


Q. Then you put these particular 
lands on the market at different inter- 
vals as purchasers wanted it, did you? 

A. I don’t remember that. Phat 
is a matter of record. 

Q. You don’t recollect putting the 
county on the market except at one 
time ? 

A. [donot remember. ’ 


Q. You had a conversation with 
Boaz just before you put this county 
on the market? 

A. [had a talk with him, but don’t 
remember the date. 

Q. Just beforeornot? Refresh your 
memory. 

A. I had a talk with him, but don’t 
remember the date. 


Q. On the date these particular 
lands were sold, the 14thof December, 
didn’t you have a conversation with 
Boaz about these lands? 

A. I Know that he described the 
lands to me, but I don’t remember the 
date. 

(Q). Isn’tit a fact he tried to buy 
them before that date, and you re- 
fused to put them on the market be- 
fore that date ? 

A. I don’t remember. 


Q. Didn’t he on the 14th of Decem- 
ber complain that while he was in 
Colorado you had sold some of these 
lands to others, and mentioned Dillon 
and Cuney? 

A. I don’t remember that. 

Q. Didn’t he tell you he thought he 
ought to have a right to buy some of 
these lands? 

a I don’t remember that conversa- 
tion. 

Q. After describing the lands and 
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their location as detached lands, didn’t 
you hesitate? 

A. I don’t rememter. 

Q. Do you remember whether or not 
he said it?, 

A. I do not. 

Q. Finally gou asked Boaz if he 
wanted some of the lands? 

A. I don’t remember that. 

Q. You have a pretty good recollec- 
tion, haven’t you? 

A. Judge, there are so many things 
coming up in an office of that size, it 
is impossible to remember all, and I 
don’t remember dates. 

Q. These matters were somewhat 
impressed on you? 

A. I can’t remember. 

Q. You can’t remember whether 
you asked if he wanted some of them? 

A. I don’t remember. 

Q. He said he had an application in 
his pocket, didn’t he? 

A. I don’t remember, if he did. 

Q. He then went upstairs, and his 
application was filed that day, the 
14th of December? 

oh If he did, it isa matter of rec- 
ord. 

Q. On that day, the same day, the 
notice was sent to the Harris county 
clerk? 

A. If thatis matter of record, itis so. 

Q. You say you don’t recollect any- 
thing about it? 

A. I remember talking with him, 
but not the conversation. 

Q- I understand you to say you did 
not recollect some conversation with 
Kelly two years ago? 

A. Yes, gir. 

Q. This with Boaz you can recol- 
lect? 

A. I don’t recollect. 

Q. In the meantime a railroad had 
been built through these lands? 

A. I don’t know that. 

Q. You found it out soon? 

A. I don’t know that it runs there 
now. 

Q. You have found out? 

A. I have learned that the railroad 
has been built, but not where it runs. 

Q. Did it not go pretty close to 
them? 

A. I learned that yesterday. 

Q. Isn’t it a matter of tact that 
there was nothing to keep you from 
learning that last December? 

A. Idon’t know that I kept up with 
these surveys. 

A. Anyone Keep you from knowing 
where it run? 

A. I didn’t ask. , 

Q. When all these gentlemen came 
up to buy land, didn’t it kind of strike 
you they were coming into value? 
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A. I can’t tell—I don’t know. 

Q. Did you try to find out? 

A. I recollect about a boom in 1890. 

Q. This was in 1892. 

A. A similar boom in 1890 fell 
through. 

Q. You say Mr. Johnson came up 
looking very much emaciated and 
wanted you to let him cancel as an 
actual settler and buy in 1892 without 
actual settlement? 

A. Yes, sir. 

Q. You refused to? 

A. Lagreed to if he would release 
the money he had paid in for it and 
purchase under section 22? 

Q. Section 22 has great advantages, 
hasn’t it? 

A. Under one he lives on it, uader 
the other he does not. 

Q. The law requires him to live on 
it and make improvements? 

A. That is the law on it. 

Q. The other doesn’t require any- 
thing of the sort? 

A. It does not. 

Q. One he can transfer and the 
other he can not? 

A. He can transter either. 

Q. The same right of transfer is 
granted under each, but the right of 
actual settlement does not become 
fixed until three years. 

A. He can sell at any time. 

Q. But it does not become a vested 
right until three years? 

A. He can’t get title. 

Q. Soit would have been very much 
to Mr. Johnson’s advantage to have 
gotten it under section 22? 

A. Well, I don’t know. It wasn’t 
long before he did prove up. 

Q. It wasn’t long before he did 
prove up? 

A. No, sir. 

Q. You say in these sections of land 
in the three counties of Liberty, Jef- 
ferson and Chambers, that there is a lit- 
tle hiatus or slip of land indicated by 
an anchor, that indicates the sections 
do not touch or close? 

A. That is it. 

Q. That would leave a little vacant 
land ? 

A. I don’t know; the surveyor was 
mistaken in the distance from the be- 
ginning point and did not close. 

Q. The survey joins one, does it, or is 
that a fact? 

A. Well, that is a question of law. 

Q. But it must be decided one way 
or the other? 

A. I believe the courts have decided 
it, Judge. 

Q. It don’t hardly take a court to 
decide that question. The surveys 
join or they do not. 
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questions are raised the courts will 
pass on the questions. 

Q. I am not asking you a legal 
question. Is it not a fact these sur- 
veys on either side of that strip of 
land join or touch, or they do not? 

A. They belong to one of the par- 
ties. | 

Q,. If they joined wouldn’t the strip 
be considered attached ? 

A. Idon’t know upon what grounds. 

Q. If they did? 

A. I don’t Know about that; one of 
the draftsmen could tell you. 

Q. If the surveyor found it joined 
when made upon the grounds there is 
a vacant strip of land isn’t there? 

A. Not always. 

Q. That is the rule isn’t it? 

A. There as a rule is not, but I can 
tellif there is a vacant strip of land 
from investigation. 

Q,. That isn’t the question. If they 
didn’t join, the vacant strip is still 
public land, isn’t it? 

A. I don’t know. 

Q. And would be classed under un- 
appropriated public domain ? 

A. I don’t know. 

Q. Where there is, it is public do- 
main ? 

A. I could answer that with a map. 

Q. The questions I ask you don't 1e- 

uire a map, because they are hypo 
thetical questions. With respect to 
these lands in Harris and Liberty 
counties, under what clause or under 
what particular construction of sec- 
tion 22 did you put these lanas on the 
market ? 

A. I don’t quite understand you as 
to clause 

Q. As to what character of lands? 

A. As unafit for settlement. 

Q,. Unfit for settlement? 

A. Yes, sir. 

Q. You put them on the market, as 
I understand you, for general sale, 
you classed them as not fit for settle- 
ment and detached under section 22? 

A. Yes, sir. , 

Q,. I want to get your several reasons, 
as not being fit for settlement and as 
being detached from what? 

A. From other public lands. 

Q. What do you mean by public 
lands? 

A. I would mean other unappropri- 
ated lands. 

Q. If the statute had meant unap- 
propriated public lands, why do you 
think it would have used the words 
other public lands? 

Major Walton: If the Court pleases, 
I don’t think the line of investigation 
now comes under any head. He 
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wants to know the intention of the 


Legislature. 

Court: The witness could hardly 
tell the intention ot the Legislature, 
for that is sometimes hard for them to 
do. (The question is ruled out.) 

Q. You stated that your construc- 
tion was under section 22, and you put 
these lands on sale because you had 
a right to sell them as detached lands, 
as they were detached from any other 
unappropriated public domain? 

A. I didn’t say domain. 

Q. Just please state what you said? 

A. I said Jands. 

Q. You just stated several construc- 
tions: First, as unfit for settlement; 
second, detached from other unappro- 
priated lands. Then there are two 
classes, the first being unfit for settle- 
ment and the other being detached 
unappropriated lands? 

A. Yes, sir. 


Q. Does the statute use the words, 
other unappropriated lands? 

A. Other public lands, and means 
school lands, asylum and other public 
lands. 

Q. Just uses the words “other pub- 
lic land?’’. 

A. I think so, 

Q. Unappropriated is used isn’t it? 

A. I think not; Idon’t remember. 

Q. Do you recollect having a con- 
versation with David Boaz on the 20th 
of January, before these Liberty coun- 
ty lands were sold? 

A. I don’t remember the date. 

Q. Do you reccollect making some 
sales of these lands to Swartzand Duf- 
field before they were all placed upon 
the market? | 

A. Idon’t remember the Duffield, 
but do the Swartz sale. 


Q. It was made before you put the 
lands on the market as detached? 

A. 1 don’t remember that. 

Q. You know of the sale being 
made? 

A. They spoke to me about Swartz. 


Q. Didn’t, the other day, you say 
you didn’t recollect the conversation 
with Boaz on the Z0Othof January? 

A. I don’t know. I remember I 
talked with him frequently, but not 
the date. 


(). Do you remember talking about 
these Liberty county lands with him 
on the day you ordered them put on 
the market for sale? 

A. I can’t remember the dates. It 
was unimportant I thought. 

(). Did*you not put the lands on the 
market the sameday you talked about 
it? 

A. I don’t know that. 
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Q. Did you tell Boaz you would put 
them on soon ? 

A. I do not remember. 

@. You spoke of your practice in 
dealing fairly in these matters. Do 
you consider it altogether fair to let 
Boaz and others know these lands 
were to be put on the market and sold 
before other people who live in that 
locality ? 

A. We told anybody. 

q. Who did you tell besides those 
who bought? 

A. Anybody who would have 
asked. 

Q. Did you tell any one else ? 

A. Idon’t know. It was no secret. 

Q. You did tell these people? 

A. I think they found it out in the 
school land department. 

Q. Is it your practice to put these 
lands on the market, before you send 
the cierk notice, and to let the parties 
here see the sales list? 

A. The list don’t show they are go- 
ing to be put on the market. 

(). Are they on the market before 
you receive the notice of the clerk’s 
return ? 

A. They are not sold generally. 

Q. Are they on the market before 
you receive the notice of the clerk’s 
return? 

A. I think not. 

Q. You ought to know. 

A. The records show, 

Q. The rules of your office are not 
written, are they? 

A. No, sir. 

Q. Just in your own breast? 

A. I tell the clerks them. 

Q. With respect to that matter 
then, there is no law requiring you to 
send notice to the clerks -at once, but 
that you shall send it? 

A. Yes, sir. 

.Q. You understand it means that 
all parties shall have a fair opportua- 
ity to compete for the purchase of the 
land? 

A. We send the notice. 

Q. Do you do it merely for the pur- 
pose of complying with the law, or 
do you comply with its meaning and 
spirit? 

A. We comply with the law. 

Q. You think it is a compliance with 
the Jaw if you send out this notice, 
and before it could have been received 
by anybody living in that vicinity, to 
give notice to such individuals as you 
choose to furnish with notice that the 
lands are for sale, and let it be sold as 
soon as that notice is received? 

A. The books will show that. 

Q. That is not my question. 

A. Repeat your question. 
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Q. You think it is a compliance 
with the law when you send outa 
formal notice to the clerk where the 
lands are situated, and then at once 
give notice to other parties whom you 
may select, or not, of the fact that you 
are going to put it on sale, and they 
buy it as soon as that information is 
received? 7 

Major Walton: While we regard 
this as immaterial and irrelevant, still 
there has been no such testimony ad- 
duced. 

The objection is overruled. 

Henderson:—The question is: You 
think it is a formal compliance with 
the law, when you send out notice to 
the clerk where the land is situated 
and then give notice to such parties 
as you may prefer to favor or not, of 
the fact that you are going to put this 
land on gale, and allow them to buy as 
soon as that information is given and 
before you have received a return? 

A. I see no harm in that. 

Q. Do you see any harm in the fur- 
ther fact, that a telegraphic reply is 
requested by the office from the county 
clerk of his receipt of the notice, and 
under that list the lands are awarded 
to those who inay be first with appli- 
cations? 

A. I will answer, I am not com- 
pelled by the law to specify any time 
between the time of putting these 
ahead on the market and the time of 
sale. 

Q. You answer, as I understand it, 
that you are not compelled by law to 
specify any days between them? 

A. The law does not tell me how 
long I shall wait. 

Q. You acted on a telegram? 

A. I don’t remember acting on a tel- 
egram. 

Q. Did you act on a telegram from 
Harris and Liberty counties in mak- 
ing these sales? 

. I may have done it. 

Q. Do you think that afforded a fair 
competition of applications between 
those parties who were living in tnese 
counties aud trusting to your notice, 
and the parties here, who had the 
notice? 

A. I don’t know that I thought of 
the competition. 

Do you think it is a matter 
worthy of thought? 

A. Well, I really don’t know; the 
luaw don’t compel me to doit. 

Q. You were then only complying 
with the terms of the law? 

A. I don’t know that I could say 
that; I tried to comply with the law 


generally. 


Q. Did you seek any information as 
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to the fact that these lands in Liberty 
county were becoming very valuable? 

A. The officers never do that except 
from the records. 

Q. They just blind their eyes to 
such matters? 

A. They are classified and we sell 
that way. 

Q,. They had been classified in 1887, 
hadn’t they? 

A. There are lands on to-day and 
nobody wants them classified at the 
game time. 

Q. Therearea great many just such? 

A. Yes, sir. 

Q. Some becoming more populated 
and valuable? 

A. Yes, sir; towns are growing up 
and the country settling up. 

Q. You know the industry of rice 
raising was being engaged in in that 
section? 

A. I never heard it until after this 
trial. 

Q. You made no inquiry with re- 
spect to these lands? 

A. I have had the classification. 

Q. Made in 1887? 

A. Yes, sir. 

Q. You Know a railroad company 
owns the alternate sections, or had. 

A. I Know they had. 

Q. Did you inquire to see whether 
they did, and the value of them? 

A. We never do that. 

Q. Do you never inquire? 

A. Not unless my attention 
called to it. 


Q. The fact that these gentlemen 
were rushing there and urging you to 
put these lands upon the market was 
sufficient to call your attention to it, 
was it not? ; 

A. Idon’t Know; they buy under 
section 22 and forfeit, and [ don’t pay 
much attention. Itis ana option they 
take. 

Q. You allow them forty years time 
to pay for these lands under section 
22, do vou? 

A. The law does. . 

Q. Did you sell the land in Cham- 
bers and Jefferson counties? 

A. What land? 

Q. The free school land? 

A. Idon’t remember. If I did it is 
@ matter of record. 


Q. Asa matter of fact, didn’t you 
refuse to sel! these lands? 

A. If I did the letters will show it; 
I believe though I did. 


Q. Do you know asa fact you did; 
and upon the ground they were de- 
tached and isclated? 

A. I probably did. 

Q. Do you Know? 


is 
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A. [think only to parties to settle 
them. 

Q. On the ground that they were 
not detached and isolated and unfit 
for settlement? 

A. I don’t know that I knew the 
quality. 

Q. You knew as much as you did 
about the Liberty county lands? 

A. Maybe not. 

Q. You made no 
them? 

A. Except as described. 

Q. They are a continuation of the 
Liberty county lands, are they not? 

A. I didn't know that they were the 
same block or continuation. 

Q. You didn’t put the maps together 
to see? 

A. We rarely compare maps. 

Q. There were fifty or sixty sections 
of these lands? 

A. I don’t know. 

Q. They were rejected under your 
instructions? 

A. Maybe so; but that is a matter 
of record if they were. 

Q. You don’t know anything that 
is of record? 

A. I don’t remember in that big 
office, Judge; I don’t try to. 

Q. Examine this and see if it is not 
the notice that was sent out and the 
telegraphic reply of the reveipt of the 
notice. 

. I can’t say it was; it looks likeit. 
. It purports to be that, doesn’t it? 
. It purports to be. 

. And filed in your office? 

. If it is a matter of record. 

. That has your certificate to it? 

. I will read it and see if it is my - 
certificate. 

Q. That is the notice and the clerk’s 
receipt, isn’t it? 

A. It purports to be. 

Mr. Henderson: We offer it in evi- 
dence, as follows: 


Houston, Tex., Dec. 16, 1892. 


To W. lL. McGaughey, Commissioner General 
Land Office, Austin, Texas: 


Your letter changing all unsold 
school lands in Harris county from 
actual settlement to not requiring ac- 
tual settlement, received and complied 
with. C. F. WINKLER, 
Clerk County Court, Harris County, 

Texas. 


GENERAL LAND OFFICE, 
AUSTIN, Tex,, March 17, 1893. 


I, W. L. McGaughey, Commissioner 
of the General Land Office of the 
State of Texas, do hereby certify that 
the foregoing and attached instru- 
ment of writing is a true and correct 
copy of the original telegram from C. 


inquiry about 
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F. Winkler, clerk County Court, 
Harris county, Texas, now on file in 
this office. 

In testimony whereof, I hereunto 
sign my name and cause to be affixed 
the impress of the seal of said office, 
this day and date first above written. 

[L. S.] W. L. MCGAUGHEY, 

Commissioner. 

And the clerk’s testimony shows it 
was received on the 16th. 

Q. Didn’t you immediately place 
some Harris county lands on the mar- 
ket? 

A. I don’t know. 

Q. And they were sold to Boaz and 
McLain? 

A. I don’t remember, sir. 

(). Colonel, don’t you livein a house 
belonging to E. R. McLain ? 

A. Ido. 

Q. Pay rent? 

A. I do. 

Q. What rent ? 

A. I have paid himin all, I think, 
$147 in cash; built a barn, cow lot, 
horse lot and had some fencing done. 

(). How long have you been in the 
house? 

A. I have been in there since No- 
vember last. 

q. And paid $140. 

A. Paid in improvement to a car- 
penter. 

Q. Isn’t it a fact that you paid no 
rent? 

A. I paid in improvements and toa 
carpenter. 

Q. Isn’tit a further fact that you 
had no agreement as to the amount of 
rent? 

A. I don’t think we agreed upon 
the amount per month. He was to let 
me live there for the work. 

Q. What did you agree about the 
value of the improvements ? 

A. Put them in at actual cost. 

q. At the time you made the con- 
tract to rent was there any agreement 
as to specific improvements ? 

A. I was to havea barn and cow pen 
and horse lot built. I tried toget him 
to put them there and let me pay him 
rent, but he said he was not able. 

(. You put them there yourself? 

A. L hired it done. 

Q How long were you to live in the 
house, for building the barn? 

A. He said six months, and if it cost 
more, why longer. 

Q. How were you to go about that; 
you say you had no agreement as to 
the amount of rent; how were you to 
determine as to the time and costs? 

A. We would agree as to that. 

Q. As to what? 

A. As to what it cost, and the time. 
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Maj. Walton: We do not object to 
any testimony going to the character 
of the Commissioner, but they have 
asked as to that, and this don’t seem 
tous to come under any clause, and 
is illegitimate, and seems to me to be 
taking a range that is wholly unau- 
therized, and we think this character 
of testimony should not be admitted. 

Mr. Henderson: It comes under the 
article which charges collusion. 

Maj. Walton: If Mr. McLain is one 
of them, and that is as purpose, we 
have no objection. If he is one of the 
colluders, all right. 

The court: Proceed. 

Mr. Lightfoot: Is he mentioned in 
the article? 

Mr. Henderson: I think so; I don’t 
think I can be mistaken. 

Q. Your occupancy began the lst of 
November? 

A. I think along about the Ist. 

Q. These lands in Harris and Lib- 
erty counties have been sold since that 
time 

A. He first wanted me to move into 
the house last spring; he said he 
couldn’t get insurance on it. 

Q. You didn’t goin then? 

A. No sir; I was boarding then and 
didn’t want to go to housekeeping; 
my wife wanted to go to Alabama. 

. You gave as one of your reasons 
that the lands were unfit for cultiva- 
tion. 

A. That was one. 


Q. That reason is now stated by you 
for the first time? 
A. I think I stated it yesterday. 


Q. I mean on this trial is the first 
occasion on which you stated that as 
being one reason? 

A. I don’t remember. 

Q. You appeared before the investi- 
gating committee? 

A. I did. 


Q. ae it a fact you didn’t state it 
then 

A. You have the testimony; I don’t 
remember. 


Q. Isn’t it a fact that you said be- 
fore them that you gave no inatruc- 
tions as to settlement; that you sold 
them as detached and isolated public 
lands, and that they were not 
attached to large bodies of school sec- 
tions, and went on to illustrate by a 
clump of oaks, stating they were like 
a clump of oaks standing on the 
prairie to themselves? 

A. I think I remember that was one 
of the reasons, and there was some- 
thing of that kind said. I remember 
illustrating by a clump of oaks. 

Q. Is that the reason? 
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A.Idon’t Know that it is the sole 
reason. 

Q. Would you like to refresh your 
memory? 

: A. Idon’t know. I am not particu- 
ar. 

Q. Don’t you Know you mentioned 
the mot of timber? 

A. I remember that. 

Q. You mentioned a precedent you 
had from Commissioner Hall’s office 
on yesterday? 

A. Yes, sir. 

Q. Isn’t it a fact that you began 
your administration as one of reform, 
especially against precedents? 

A. I don’t Know; I havea high re- 
gard for him. 

Q. Isn’t it a fact that at the very 
outset vou set aside all former prece- 
dents in regard toselling lands of this 
character? 

A. I may have done so, but I don’t 
remer ber that I had any occasion to 
do so. I will say this: I have tried to 
carry out his contracts. 

Q. Didn’t you testify before that 
committee as follows: ‘‘Where there 
are a large body of Jand coming to- 
gether you would not consider it de- 
tached, but would a small one’’? 

A. Well, say twenty or twenty-five 
sections coming together, I would not 
consider was detached and isolated, 
and would not sellitas such. If itis 
there. though, I probably said it. 

Q. You can see if it is a matter of 
record? 

A. I never reviewed it. 

Q You did say you used the illus- 
tration ofaclump of trees to show 
there might be similar sections? 

A. I used some of the illustration. 

Q. Well, begin and tell us what you 
did use. 

, A. IT remember the oak tree illusta- 
on. 

Q. Do I understand you now that 
you would change your construction 
and not sell unappropriated public 
domain? 

A. At the present? 

Q. Yes. 

A. I wouldn’t sell any now that was 
not absolutely alone. 

Q. Then you don’t construe the law 
to mean that if there were a hundred 
sections, say in this county, that they 
were detached and unappropriated 
public domain. Would you or not 80 
consider them? 

A. I think the Legislature has con- 
strued it for me. 

Q. Iam asking you for your con- 
struction. 

A. I will answer, I wouldno’t sell the 
land now as I did then. 
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(). You didn’t sell the land then 
under that sort of construction? 

A. I believed I had a right to. 

(). You didn’t sell it under a con-. 
struction that any number of sections, 
just so they didn’t touch unappropri- 
atea public domain were isolated and 
detached ? 

A. Idon’t remember; I sold them 
because I thought I had a right to do 
so under the law and under section 22. 

(J. That didn’t answer my question. 
Did you sell them because you consid- 
ered any number of sections, say 100 
off to themselves, isolated and de- 
tached ? 

A. I don't think I would sell 100. 

Court: Just answer his question. 

(). Did you sell them under a con- 
struction that where, say any number 
of sections were isolated and de- 
tached, was where they did not join 
unappropr‘ated public domain? 

A. [ don’t think I would sell any 
number. No. sir. 

@. You didn’t sell them then under 
that construction ? 

A. Partly I did. 

(. How much under that construc- 
tion? 

A. A good many things induced me 
to make the sales. 

Q. Did you sell lands under a con- 
struction that where 100 sections were 
to themselves they were isolated and 
detached if they didn’t touch any 
other public domain? 

A. I wouldn’t sell 100. 

(. You say you did not? 

A. Nota hundred. 

Q. As we understand you here, you 

ut that construction on section 22. 
ow then you stated, as I understood 
you, thatin acting at that time you 
were acting under that construction? 

A. Not wholly. 

Q. What construction did you, in 
fact, act upon at that time? Was it 
that the sections were in clumps, as 
you illustrated ? 

A. I don’t known what you mean 
by any number of clumps. 

Q. Any you may have had in mind. 

A. I don’t think I thought of any 
particular number. 

Q. Can you tell upon what con- 
struction you did act? 

A. Under section 22. 

Q. What construction of that sec- 
tion with respect to Harris and 
Liberty county lands? 

. They were detached. 
. From what? 

. Other public lands. 

. Other public lands ? 
. Partly that. 

. Partly what else? 
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A. Their classification. 

Q. Does section 22 say anything 
about being unfit for settlement ? 

Walton: That is a question of law 
and the witness should not be re- 
quired to answer. 

Court: The witness will not be re- 
quired to state the law. 

Senator Lewis, through the Court, 
asked the following questions: 

Q. Did you sell any of the Liberty 
county lands that are now in question 
before you wrote the letter to the 
county clerk on January 21, 1893? 

A. Idon’t think I did. It is a mat- 
ter of record. 

Court: The question is, did you or 
did you not? 

A. I don’t remember if I did. 

Q. What lands and to whom did 
you sell before you sent the notice to 
the clerk? 

A. I don’t think I sold to anybody. 

Q. Explain why P. J. Lawless was 
permitted to purchase some of the 
sections that were not isolated and 
detached as early as January 16th, 
five days before the lands were placed 
upon the market? 

A. I don’t Know that he did it. 

Q. Have you any explanation to 
make? 

A. I didn’t know he had. 

Q. Did you sell the landsin Liberty 
and Harris counties under the con- 
struction of the law, that twenty or 
twenty-five sections of land lying in 
one county would be isolated and de- 
tached from the main body of the 
public domain lying in the panhandle 
and in El Paso county? 

A. I think Tillustratéed it that way 

Col. McGaughey: I would like to 
explain the difference between award 
and application and award. The ap- 

lication is filed in ihe office weeks 

efore the award is made and the obli- 
gation must date when the record of 
the sale and transfer began. The ob- 
ligation dates from when the applica- 
tion is filed. There are instances where 
sales have been made months after the 
application is filed and they date back 
to the obligation. Itis a man’s note 
and obligation, and we have no right 
to change a word on it. I think I can 
find a case where the sale was made 
four or five months after the applica- 
tion was made. 

Q. The award is the sale of the land? 

A. That is the date sale, butit dates 
back to the day of the application. 

Q. Is it not a fact the number of the 
application is given. 

A. Yes, sir. 

Q. You have got a copy of a blank? 

A. That (indicating the following 
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instrument) is one with an award on 
the back. The awards are made on 
the back. 


(Copy.) 
APPLICATION AND AFFIDAVIT TO 
PURCHASE DETACHED LANDS. 


AUSTIN, TEXAS, Jan. 20, 1892. 


To Hon. W. L. McGaughey, Commissioner Gen- 
eral Land Office: 


I hereby apply to purchase, under 
the provisions of section 22 of ‘‘An act 
to provide for the sale of all lands 
heretofore or hereafter surveyed and 
set apart for the benefit of the public 
free schools, the university and the 
several asylums, and the lease of such 
lands and of the public lands of the 
State, and to prevent the free use, 
occupancy, unlawful enclosure, or un- 
lawful appropriation of such lands, 
and to prescribe and provide adequate 
penalties therefor,’”’ approved April 1, 
1887, and the act amendatory thereof, 
approved April 8, 1889, the foliowing 
lands situated in Liberty county, 
Texas, about 25 miles [give course] 
southeast from county seat, to-wit: 
Liberty. 


Sec.| Certificate Grantee Acres 


16 774 |H.& T.C. R’y Co... 640 


agreeing to pay $2 per acre for the 
same; and which said land is de- 
tached and isolated from other public 
lands, as iscorrectly shown by the ac- 
companying sketch. 

For the purpose of securing the said 
land and of complying with the law 
regulating the sale of the same, I 
hereby make and subscribe to the fol- 
lowing oath, to-wit: 

I, David Boaz, do solemnly swear I 
am buying this said land for my own 
use and not for any corporation, and 
that said land is not occupied by any- 
one; that my postoffice address is in 
Houston, in Harris county, Texas. 

DAVID BOAZ, 
Applicant. 
‘Subscribed and sworn to before me, 
this 20th day of January, 1893. 
FRANK BRowN, 
Clerk Travis County, Texas. 


[Seal.] By Jno. W. Hornsby. 
OBLIGATION. 
State School Lands. 
$1248. No. 


For value received, I, the under- 
signed, do promise to pay to the State 
of Texas the sum of twelve hundred 
and forty-eight dollars, with interest 
thereon as hereinafter specified, the 
same being for the balance of pur- 
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chase money for the following de- 
scribed tract of land, purchased by me 
this day of the State of Texas, in ac- 
cordance with the provisions of an act 
of the Legislature of said State, ap- 
proved April 1, 1887, entitled “An act 
to provide for the sale of all Jands 
heretofore or hereafter surveyed and 
set apart for the benefit of the public 
free schools, the university, and the 
several asylums, and the lease of such 
lands and of the public lands of the 
State, and to prevent the free use, occu- 
paucy, unlawful enclosure, or unlaw- 
ful appropriation of such lands, and to 
prescribe and provide adequate penal- 
ties therefor,’’ and the act amenda- 
tory thereof, approved April 8, 1889, 
to-wit: 640 acres of section No. 16, 
block No. —, township in Lib- 
erty county, surveyed for the —-—-—— 
by virtue of certificate No. 774, issued 
to the Houston and Texas Central 
Railway Company. 

The annual interest of five per cent 
upon all unpaid principal, together 
with one-fortieth of the original prin- 
cipal, I am to pay or cause to be paid 
to the State of Texas, at Austin, 
Travis county, Texas, on or before the 
first day of each August thereafter, 
until the whole purchase money ‘s 
paid. 

And it is expressly understood that 
I am to comply strictly with all the 
conditions and requirements, and am 
subject to all penalties contained and 
prescribed in the above recited act. 

Witness my hand this 20th day of 
January, A. D. 1893. 


DAVID BOAZ. 
[Endorsed.] 


19061. Detached sections No. 
Application of David Boaz to pur- 
chase section 16, block —, Tp. 774 of 
Houston and Texas Central Railway 
Company in Liberty count Re- 
ceived January 20, 1893. Awarded 
February 9, eg 


L. MCGAUGHEY, 
Commissioner. 


(15771) 

File 35082. Liberty county school 
school land. Application and obli- 
gation. David Boaz. Filed January 
20, 1893. W.L. McGAUGHEY, 

Commissioner, 


GENERAL LAND Ra 
AUSTIN, TEX., May 2, 1893 

I, Andrew J. Baker, Commissioner 
of the General Land Office of the 
State of Texas, do hereby certify that 
the above and foregoing is a true and 
correct copy of the original, with all 
endorsements thereon, now on file in 
this office, 
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In testimony whereof I hereunto 
set my hand and cause the impress of 
the seal of said office to be affixed, the 
day and date last above written. 

ANDREW J, BAKER, 
Commissioner. 

Q. I will ask you another question, 
Mr. McGaughey: If at any time in 
any of these sales was there any in- 
tention to favor Mr. Lawless or Mr. 
Boaz or Mr. McLain, or anybody else? 

A. I never meant to favor anybody; 
didn’t know Lawless was in the office; 
I never saw him there. 

Mr. Walton: The respondent will 
rest. We don’t desire to introduce 
any more testimony. The witness 
Kelly is in the house, but we don’t de- 
sire to take up the time of the court 
by examining him. If the other side 
or any member desires him, that is 
with them. Mr. Kelly is the man who 
made the reclassification of the tim- 
bered lands where the timber was 
sold. Respondent rests. 

Mr. Henderson offers in evidence 
the testimony of Colonel McGaughey 
taken before the investigating com- 
mittee, which was tendered to the 
respondent’s counsel, who retired and 
read same. 

Mr. Walton: After reading the tes- 
timony, while there are some verbal 
inaccuracies, the respondent’ will 
make no objection and let it goin. 

The testimony was then read as 
follows: 

COMMITTEE Room, 
AUSTIN, TEXAS, March 15, 1893. 

Hon. W. L. McGaughey being duly 
sworn, testified as follows: 

Q. At present you are Commissioner 
of the General Land Office, are you 
not, Mr. McGaughey? 

A. Yes sir, Iam. 

Q. You have in your office what you 
call the school land department, have 
you pot? 

A. Yes sir, I have. 

(). Who is ‘at the head of that de- 
partment? 

A. My son. 
McGaughey. 

(). What is the head of that depart- 
ment called ? 

A. The Chief Clerk of the school 
land department. 

(). What are the names of those 
parties who work under him in his 
office ? 

A. Mr. Harris, L. C. Clark, Sul Ross, 
Jr., Phelps and Gillespie. 

QO. Well, how old is your son John? 

A. Well, I suppose he is about 23 


My youngest son, John 


years old—I am guessing. I could get 


his age ina little while, but that is 
about his age. 
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(Q. Does he consult with you about 
the sale of school lands? 

A, Yes sir, he does. 

Q@. What particular part of the 
school land department does he at- 
tend to? 

A. He controls the sales of the 
school land department, and [approve 
or disapprove them, as I think is in 
accordance with the law. 

Q. How long after an examination is 
made is it betore you approve the ap. 
plications ? 

A. I can not tell about just how 
long. I sold some lands on yesterday 
and they were passed upon in an hour. 

Q. Were the Harris county lands 
placed on the market at different 
times? 

A, I think so. I always notify the 
county clerk of the county in which 
the lands are sold and then give three 
days notice before I sell the land. 

q. What is your object in giving 
three days notice before selling the 
land? 3 

A. My object is to give anybody a 
chance to buy as actual settlers who 
may be living in the counties in 
which the lands are sold or who live 
at a distance from Ausfin. People 
can apply by teiegram, and then we 
can wait until the application comes 
through the mails. 

Q. Is the map we have here the 
original map of the Land Office? 

A. No, sir, we don’t take the maps 
out of the office as they are forbidden 
to be taken out.. Well, I can send 
them over by the clerk over there, 
This map that you have is better than 
the office map. From the office map 
you would not Know anything about 
the sales. It would take the clerk or 
gome one that is posted to be able to 
understand anything from it. 

q). Are those maps correct maps 
that you have over there. Do they 
show all the different sales of the of- 
fice? 

A. Yes, sir, I suppose they are cor- 
rect. I had a good draftsman to 
make them. 

Q. Who made them? 

A, W, H. Warren. I believe his 
name is W. H. Warren, I won’t be 
gure as to his initials; anyhow, there 
is but one Warren in the office, I 
suppose he fixed them up correctly. 
You can take our sale record and find 
out whether these maps that you have 
here are marked correctly. 

(. Do you remember the date on 
which you wrote to the clerk of Lib- 
erty county that you had put the 
a in Liberty county on the mar- 

) 
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A. No, I don’tremember the date 
on which I wrote him to that effect. I 
gave him notice of the fact that I had 
done so. I told him that on that day, 
whatever day it was, that they would 
go on the market, but we always wait 
three days here before allowing sales 
to take place. 

Q. You don’t give the county clerk 
notice three days betore you put the 
lands on the market, do you? 

A. No, but we don’t sell until we 
get notice that he has received our 
classification. As evidence of this the 
county clerk came uP and bought 
some of the land himself, which shows 
that he had at least three days notice 
of the fact that the lands had been 
put on the market. 

Q. Yon did not sell the land before 
you gave the clerk notice that you 
were going to sell it? 

A. No, sir, Idon’t think I did; we 
gend out so many letters that I can’t 
read them all; sometimes we send 
out two or three hundred letters daily, 
and I don’t have time to read them. 

Q. Would you receive an applica- 
tion until you had received notice 
from the county clerk of the county 
that he had gotten notice that the 
land was placed on the market; that 
is an application to purchase lands by 
parties here or elsewhere ? 

A. No, sir, I would not untilI had 
received his acknowledgment, either 
by letter or telegram, thut I had noti- 
fied him that the lands would be 
placed on the market. | 

(Q. Can you give to us the acknowl- 
edgment of the clerk that you had no- 
tified him the lands were to be placed 
on sale at a given time? 

A. I think so; I think I have a tel- 
egram from him to that effect. I 
think, too, that there is a letter to 
same effect. I always save everything 
I get concerning the business of the 
department. There is no secret in 
that sale; none on my part. I think 
the county clerk came up in person, 
before the lands were sold, and bought 
some of them. 

Q. What position does Mr. Harris 
hold with you in the Land Office? 

A. Harris is corresponding clerk 
there. 7 

Q. Did any of his relatives buy land? 

A. Yes, sir, his relatives bought 
land. I would sell lands to any body 
that wanted to buy them. Imboden’s 
brother is clerk in my office, and if 
Senator Imboden wanted to purchase 
lands, I would sell to him, as I would 
to any other man in Texas. 

Q. Did Harris sell the lands to his 
father-in-law, Mr. Schwarts? 
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A. No, sir. Harris said he would 
not sell Schwarts land. 

Q. Do you remember the date when 
he bought the land? 

A. No, sir, I don’t remember the 
date. 

Q. Was the land bought isolated 
and detached land ? 

A. Yes, sir, it was. 

Q. Who sold the land to Mr. 
Schwarts? 

A. I sold him the lands myself. 

Q. What numbers did he buy? . 

A. He bought numbers 16 and 30. 

Q. Is the land down there all de- 
tached ? 

A. Yes, sir; it is all detached. 

Q,. Is there no land on that map that 
is not detached ? 


A. No, sir, none marked. I say all 
of it is detached under the act of 1887 


and 1889; that is my ruling. I think] Y 


I have the authority ot the law for it, 
and I have the ruling of my predeces- 
sor, also, as he sold some lands under 
thatact. To illustrate what I mean, 
Iwould say that a bunch of live oak 
trees on the prairie, separated from 
the others of the forest, would be de- 
tached and isolated from the forest. 
I say this, because that is the only 
way I can construe the law on that 
subject. 


Q. How do you explain the question 
as to the matter of attached lands? 
Please explain it again. 

A. I stated that I considered the 
lands in Liberty county as detached 
lands, and illustrated by saying that 
@ bunch of live oak trees situated on 
the prairie would be isolated and de- 
tached from the forest. The latter 
clause of section 22, act of 1887, or the 
act of 1889, as amended, says: ‘‘All 
sections, or parts of sections, in all 
counties organized prior to January 1, 
1875, except El Paso, Pecos and 
Presidio, which sections are detached 
and isolated trom the public domain, 
may be sold without settlement to any 
one except a vorporation.’’ Now, that 
is the law on the subject. 

Q. How was these lands surveyed? 

A. By the railroads. Some got in 
solid blocks by special act, however, 
but most of the railroads got their 
lands in separate blocks. 

Q. Well, are they detached lands? 

A. No, sir, they are not. The cor- 
ners arenot detached. 

Q. But the law says that El Paso 
and Presidio are detached and iso- 
lated. How is that? 

A. O, yes; whole counties are laid off 
and sold like them, except in the case 
of university lands. 
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Q. Why did you wait so long to 
piace those lands on the market? 

A. They are blessing me down in 
that country about it. I had a letter 
from there the other day. A man 
down there had bought a ditching 
machine run by oxen. He said that 
before the lands were sold he could 
not go through there, but since the 
lands had been sold they were enabled 
to ditch through them, thus doing the 
country a great nealof good. He said 
that now he could ditch it and go 
through it. I think I did right in 
selling it. The country was benefited 
by it. The citizens down there say 


80. 

Q. But why did you wait so long to 

lace these Jands on the market? That 
s what we want to Know. 
A. Well, I was just going to tell 
ou. I think the act of 1887 left it to 
the discretion of the Land Commis- 
sioner to put them on the market, and 
in accordance with that act I used my 
diacretion. Often lands have been 
forfeited, after being sold, and at least 
two-thirds ot that land will be sold 
at the end of the year. As it is, it is 
bringing some money to the State, and 
itis because there is now asort of boom 
up down there, but they will be for- 
feited by the end of the year and have 
to be resold. , 

Q. Mr. Harris’ father-in-law and 
Mr. Ross’ uncle bought some land 
down there, did they? 

A. Yes, sir; they bought land down 
there. 

Q. What was Mr. Ross’ uncle’s 
name? 

A. I think his name is Ross. 

Q. Did you know nim? 
ee I never saw him before in my 

ife. 

Q. The land they bought is in Lib- 
erty county, is it? 

A. I don’t know where it lies; at 
least I fail toremember. They bought 
some land; we sell to any oe. except 
to clerks in the office. tried to find 
out whether my clerks did buy any. 
I told them I would discharge any of 
my clerks whom I found buying those 
lands. 

Q. Did any of Mr. Phelps’ relatives 
buy any land at the office? 

A.I don’t know. Gillespie’s 
brother bought some from me. He 
was a professor up here in one of the 
schools, and a nice man. I really liked 
him and had no reason for not selling 
to him. 

Q. Did Mr. Gillespie’s son buy any 
lands? 

A. I don’t Know. 

Q. How did you find out whether or 
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not any of your clerks had bought | land where it lies together ought to 


lands? 

A. Linvestigated, and they told me 
none of them had bought any land. I 
was satisfied with what they told me 
about it. All I could do was to take 
their word for it, and that is all I re- 
quired of them. 

(We represent the people in this 
matter, and we want to know the facts 
in this matter.) 

(McGaughey: Yes, so do I, and I 
am willing that you know all. When 


be detached. How much would you 
require in a body in order to be de- 
tached ? 

A. Well, where very large bodies 
to be sold are together it ought to be 
detached. 

(), How large a body would have to 
be together before you would require 
it to be detached ? 

A. Well, say twenty or twenty-five 
sections coming together, I would not 
consider that it was detached and iso- 


I first heard that the clerks in the|latedand I would not sell it as such, 
office were buying lands I wasas mad | We will sell it all again next spring, 


as thunder. It would make anybody 
mad, whether relatives or not, and I 
could not help being mad. I heard 
that my clerks had been deaiing in 
and buying uplands. That was what 
made me mad. I would not object to 
selling any man’s relatives lands, be- 
cause they have aright to buy them. 
I sold the Governor’s brother-in-law 
a lot of land, a section, as an actual 
settler.) 

Q. Whois the Governor’s brother- 
in-law, and where does he live? 

‘A. Mr. Stinson, I believe, is his 
name. I don’t know where he lives. 

Q. Did you make any distinction as 
between the actual settlers and those 
who were not? 

A. IfI found there was an actual 
settlers who wanted to settle on the 
lands, and any parties had bought 
them as not actual settlers, I would 
make them get off and sell to actual 
settlers. I would always cancel the 
sale of one who was not an actual set 
tler, if I found out that an actual set- 
tler wanted to buy the land. 

Q, If you were convinced that these 
sections were not detached, could you 
cancel them? 

A. If I found out that I was wrong 
I would certainly cancel every one of 
them. I think I had a perfect right 
to sell under section 22 of the act of 
1887, though. 

(. Did you not consult with the At- 
torney-General or anybody about the 
sale of these lands? 

A, After the racket took place I 
thought about consulting with the 
Attorney-General, but I thought I 
would let the matter alone uatil the 
investigating committee should act 
upon it, I intended to consult with 
him in regard to the matter, I will 
ask him for a written opinion ona the 
subject. 

(), Have you ever had a doubt as to 
whether you had a right to sell these 
lands as isolated and detached lands ? 

A, No, Ihave not, 

q@,. You say that very large bodies of 
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anyhow, Weareselling every spring 
over and over, If the interest is not 
paid we always forfeit the lands, and 
this ovcurs every year, I am glad 
you asked me this question. 

Q. You say you sold the land to Mr. 
Schwartz yourself, do you? 

A. I did. 

Q. Did you wait three days after the 
county clerk of Liberty county had re- 
ceived your letter before you sold to 
him? 

A. I don’t remember whether I did 
or not. Of course, I suppose I did, as 
that is the law, or rather the custom, 
of the office to do so, and I always try 
to do what is legal and right. We 
never sell lands without giving three 
days’ notice that we are going to sell. 

q. You hold then, Mr. McGauyhey, 
that all of this land here is detached 
land? This land you have marked in 
red? 

A. Ido. 

(). In all these sections up here that 
you sold prior to January 20, did not 
you classify some of them and not 
classify others? 

A. These that I classified were all 
on the market; that marked red has 
been on the market for some time, and 
some of it has been forfeited for fail- 
ure to make payments and had to be 
put on the market again. 

(). Well, did you classify some and 
not classify others? 

A. No; not those I put on the mar- 
ket; that is, those I sold were all 
classified. When you put a piece of 
land on the market you must classi- 
fy it. 

Q. All those landsin Harris county, 
then, marked in red, were put on tne 
market as detached lands, were they? 

A. Yes, sir, they had been classi- 
fied and sold as detached. 

(). Well, Humphries bought some 
land down there. Did he buy de- 
tached lands or did he buy as an ac- 
tual settler? 

A. Yes, Isold him some land. I sold 
to him as a settler. 
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Q. Is pel aot a negro? 

A. I don’t Know whether he is or 
not. I sell land to negroes. We sell 


land to anybody that wants to buy. 
Why, I would just as soon sell to a 
negro as anybody else, :f he makes his 
application according to law. 

@. How much land did you sell to 
him ? 

A. I think I sold him three sec- 
tions. 

@. And you sold it to him as an ac- 
tual settler, did you? 

A. Yes, bis was subject to sale to 
actual settlers, and I sold it as such. 

Q. What do these sections marked 
in blue indicate? Whatis your ebject 
in designating them in that way? 

A. Well, [think Iinstructed them 
to tell you they were marked blue to 
show that they were the last sold. 
The red ones show older sales. 

Q. When did you sell to Humphrey? 

A. I sold to him in 1892. He only 
bought three sections. 

. How many sections would you 
sell to a man as an actual settler, that 
is, do you limit purchasers in buying 
them ? 

A. I would not sell over four sec- 
tions to an actual settler. 

Q. How many sections would you 
sell to a man that was not an actual 
settler, a speculator ? ° 

A. Well, I would not sell him more 
than fuur sections either. We never 
sell more than four sections to any 
one. 

Q. Is there any law for this action ? 

A. None that I Know of. It isa 
ruling of the office. 

Q. Could a speculator buy four sec- 
tions of land in Harris and four sec- 
tions in Liberty county? 

A. No. If he wanted to buy in Lib- 
erty county after having bought in 
Harris he would have to prove that 
he had sold in Harris before we would 
sell him land in Libert, county. 

Q. How would you ascertain whetb- 
er or not he had sold these lands in 
Harris county ? 

A. I would require his affidavit to 
the fact that he had sold them, and 
that he had not in his possession more 
than four sections. I would take any 
man’s affidavit in a business transac- 
- tion, for that is all we can do. 

(. Is section 22 sold to a speculator? 

A. Ithink so. I think it was put 
on the market subject to sale under 
section 22 act of 1887, which allows it 
to be sold as detached lands to any 
one except to a corporation. 

Q. Why do you limit the actual set- 
tlers to the purchase of four sections? 

A. Well, we had rather the specu- 
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lator would not get more thao four 
sections. The actual settler has just 
the same right to buy as the specula- 
tor, and the speculator the same right 
as the settler, and we think it best 
that the speculator should not have 
more than four sections. We want to 
protect the interest of the actual set- 
tler in these transactions as far as we 
can. Idon’t stand in with anybody 
and I don’t know anybody in land 
transactions. I simply want to domy 
duty. If the law limits the actual 
rettier, it ought to limit the speculator 
in the matter of buying lands. My 
selling those lands has been of 
value to the State. I haye a letter 
from down there. There is a fellow 
down there, William Stacy, trying to 
put in a rice farm; he has been trying 
to get a ditch through those lands, 
and could not get through the State’s 
lands. After I had sold the lands he 
writes that it was the thing. 

Q. Can you send over to the Land 
Office and get a copy of the letter you 
wrote to the county clerk of Liberty 
county, together with his reply? 

A. The office is closed now, but I 
can get them for you on fo-morrow, I 
thirk. I Know 1 have got them some- 
where. The letter I have is a correct 
copy, and I am willing to swear to 

Q. Did you make the sale toSchwarts 
after you got the letter? 

A. Yes, I did; and I know I have 
his letter, and I think I can find his 
telegram. 

Q. Now, gentlemen, please allow me 
to ask a question: I want to know 
spr es charges are you have against 
me 

A. We have brought no charges 
against you. Weare simply investi- 
cena. to the sale of these lands. 

Q. You would hold in the case of 
the bunch of live oaks in the prairie 
detached from the forest, would be 
the detached land? 

A. We have stood by the settler in 
this matter all the way through in 
selling these lands. Yes, sir; I think 
the bunch of live oaks would be the 
detached land, and subject to sale to 
anybody under that act. 

Q. What part of the land would 
you class as the forest? | 

A. Well, it might be that the forest 
consisted of 15 or 20, or 10 or 1000 trees, 
or it might embrace a whole county. 
I would not cail them isolated and de- 
tached, butif a tree stood off at some 
distance from the forest I would say 
it was detached. So fifteen or twen- 
ty sections clustered together could 
not be called detached. I would eall 
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as much land as tweaty or twenty- | these lands were detached lands, and 


five all together, or even fifty sections 
together, without any water on it in 
the winter, would call it isolated and 
detached lands. 

Q. Would fifteen or twenty-five sec- 
tions collected together be classed as 
detached lands if it had no water on it 
in winter? 

A. That would be iny construction 
of the law. 

Q. Well, what body of land would 
yon class as a forest; or, rather, how 

arge a body would be necessary to be 
so classed? 

A, Well, I don’t Know that I could 
say exactly how small a body of land 
would have to be to be classed—that 
is if it was not in @ solid block—to be 
classed as detached lands, 

Q. Has no person remonstrated with 
72 as to your conclusion about these 

ands being detached and isolated 
lands? 

A, No, sir. Some parties at first 
said they did not agree with meas to 
their being detached and isolated, 
Now Baylor aad Roach and Bramlette 
and others conferred with me about 
the sale being not in accordance with 
the statute. 

(. Have you an attorney in your of- 
fice? 

A. Yes, sir, I have, 

Q. Did you consult with him as to 
his opinion on the subject? 

A. Yes, sir; and he did not agree 
with me, He said that they were not 
detached or isolated lands. 

(). Do you always take his opinion, 
or do you leave such matters to him 
for settlement? 

A. I take his opinion when I think 
it is right. I know something of 
law myself, and I think I know some- 
thing about— 

Q. Did you not at first, when the 
qusstion was brought up before you, 
gay that you would cancel every one 
of the sales ? 

A, Yes, sir; when I learned my 
clerks, or rather when I first heard 
that my clerks had been dealing, buy- 
ing those lands, I said I would cancel 
all sales, 

(), Did you not say to those who 
approached you about the sales that 
you thought they were illegal and 
that you would cancel them? 

A. No, sir. I have always held that 
they were simply detached lands, and 
Ihave along thought that I was do- 
ing ee and I still think I did right, 

Q. You told your clerks to put this 
land on the market, did you, and not 
as lands for sale to actual settlers? 

A. Il examined thoroughly to see if 


when I found they were, I put them 
on the market. That is,I told my 
clerks to put them on the market. 


Q. Did any of the clerks in the office 
think as you—that they were detached 
lands? 

A. Yes, I think so—my son thought 
so, and so did others. 

Q. Did not your son tell you that 
he thought you were doing wrong in 
putting them upon the market as de- 
tached lands? 


A. Well, I think at first he thought 
so, but he afterwards agreed with me 
that I was right, and I think he still 
thinks so. I took the position that 
I was right in the matter, and 
that if I were to cancel those sales, it 
would put people to a great deal of 
trouble who were ionocent purchas- 
ers, if any wrong had been perpetrat- 
ed, and that it would not be good pol- 
icy to cancel them. 


Q. But did you not say that you 
never had a doubt but that you were 
right in the matter? You now say 
that you did not want to cancel them 
because it would make innoceat pur- 
chasers suffer. 


A. I did not Know at first, when I 
had heard of so much talk, but that 
they had been illegally sold, as every- 
body was talking about it. I have 
had this whole town to stand against 
for nearly two years, from one end of 
that avenue to the otner. I just 
thought that 1t might be possible that 
gome people might have imposed on 
me by saying the lands were illegal] 
sold, or rather by buying the lands il- 
legally. But after had examined 
into the matter I was fully convinced 
that I was right, and I also said that 
I would stand by the transaction. If 
that land was only for actual settlers 


|I would not have sold it. 


I would not sell valuable land that 
way. I would have sold to settlers. 


CoMMITTEE Room, 
AUSTIN, TEXAS, March 20, 1893. 


Hon. W. L. McGaughey again ap- 
peared before the committee, with 
some additional testimony, and said 
he wanted to have a talk with the 
committee. 


I just wanted to comeover and show 
you all some precedents I had. I did 
not know I had them, so many of them, 
until I began to investigate these 
matters. I find that all of Medina 
county was put on the market by my 
predecessor several years ago, and 
there have been thousands of acres of 
land sold by former Land Commis- 
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sioners under the same ruling that I! Governor, may withhold from lease 


have sold under. 

Q. Can you show that these lands 
were put on the market, and not sub- 
ject to sale to actual settlers, as is 
required by section 22, act of 1887? 

A. These lands have been on the 
market all the time, and we can show 
you the list of lands in the office, 
when sold, how sold, and all about 
them. A great deal of the lands in 
Harris, Liberty, and many other 
counties were sold, just before I went 
into office, just the same way. In 
almost every county in the State, the 
school lands have been sold in the 
manner in which I have sold them. 
For instance, in McMullen, McCulloch, 
Medina, and other counties. 

Q. How did you get this information 
about the sale of these lands? 

A We havea list showing the lands 
placed on the market since 1872, in the 
office. Stephens county also was 
placed on the market and sold, and so 
on with many counties in the State, 
aod noone ever undertook to doubt 
but they were sold in accordance with 
the law. 

Q. Well, was Stephens county or- 
ganized prior to the lst day of Janu- 
ary 1875? It may be that it don’t come 
under this act. 

A. Yes sir, Stephens county was or- 

anized in 1872, I think. It was first 
nown as Buchanan county, you 
know. 

Q. Was McCulloch county and Mc- 
Mullen county org nized prior to 1875? 

A. Ithink they were organized prior 
to that time. I don’t know, however, 
whether they were or not. Now, we 
have Stephens county, which was 
already organized at that time, and its 
lands were piaced on the market and 
sold as detached lands; so was Mce- 
Culloch; so was Medina. These were 
put on the market and sold as de- 
tached lands by my predecessor. 

Q. Well, don’t you Know that set- 
tion 22 says that these laads can not be 
sold save and except toactual settlers? 

A. Well, in all counties organized 
prior to 1875, it requires them to be 
sold to actual settlers, except El! Paso, 
Pecos and Presidio counties. 

‘Q. Why then, did you place them 
on the market? 

A. My predecessor had doneso, and 
had done so because he thought he 
could do so; he thought like I, that 
these lands not fit for actual settlers 
could te rightly classed as detached 


lands and sold not to actual settlers. | 


Q. Yes, but section 22 says that 


any agricultural lands necessary for 
purposes of settlement, or in his dis- 
cretion he may lease such agricultural 
lands in small quantities fora less peri- 
od than five years, as the publicinter- 
ests and the development of the coun- 
try may require; and no agricultural 
lands shall be leased, ifin the judg- 
ment of the Commissioner, they may 
be in immediate demand for settle- 
ment, but such lands shall be held for 
settlement and sold to actual settlers 
only under the provisions of this act; 
and all sections or fractions of sec- 
tions in all counties organized prior 
to the first day of January, 1875, ex- 
cept El Paso, Pecos and Presidio coun- 
ties, which sections are detached and 
isolated from other public lands, may 
be sold to any purchaser except to 
a corporation at not less than $2.00 
per acre, upon such terms as the Com- 
missioner of the General Land Office 
may prescribe.’? How could you sell 
the lands in Harris and Liberty coun- 
ties, when the law says they are only 
to be sold to actual settlers? You 
did not sell to actual settlers, did you? 
You did not lease them temporarily, 
did you? 

A. Nosir. I sold them, because I 
construed the law to authorize me to 
doso. I thoughtI was acting in con- 
formity with it, and that I was actin 
in the best interests of the State to sell 
them. The land was not fit for settle- 
ment, and never had been thought fit 
tor settlement; they are really not fit 
for settlement. | 

Q. You changed your ruling with 
regard to these lands, and put them 
on the market for sale; you also 
placed them on the market before you 
had received notice from the clerk, as 
the letters will show, did you not? In 
Liberty county Boaz bought lands the 
same day that you put them on the 
market. Haldeman, Swartz and 
Simmons all bought lands before they 
were placed on the market, according 
to the letters from the clerks, and the 
dates of the applications for the pur- 
chase of those lands, did they not? 

A. Yes sir, I changed my ruling; 
I thought I was acting right; I thought 
all I did was for the best. Now in re- 
gard to the dates of purchase; I never 
oa any attention to them; I don’t 

ave time to notice them. I may 
have gotten some of the dates wrong 
in my testimony here before you the 
other day. I car’t remember dates. 
In tact I don’t know whatI did say, 
I said so many things. Giving testi- 


‘the Commissioner of the General | mony 1s not like making a speech, and 
Land Office, under the direction of the| I may have given it in wrong; but if 
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I did, it was an error of the head and | pressed an opinion as t» my feelings 
not ot the heart. I may have done;on this question. Various rumors 
wrong in my actions in selling the! have come to me,and I just wanted to 
lands as I did, but if so, I did; know whether or not you had any- 
not know it, and I only am /{thing other than a charge of violation 
conscious that [ did what I thought : of the law. 
was right. I am not trying to per-| Committeeman: There has area 
suade you that I am right against | been said with regard toyour persona 
your judgment, for you will, of course, | character, nor auything in any way 
act, as I did,in the way that you think | reflecting upon your integrity and 
is right. If I have done wrong, it is honesty. 
only an error ia judgment,and I hope; McGaughey: Well, I am glad to 
the committee will not reflect on me.| know that these reports that have 
I would liketo Know what the charges | come to me about my being mad at 
are that you have against me. the committee for investigating this 
Q. Why do you desire to know that, | matter and that I in tended to turn off 
Colonel? Youdon’t think that any of | all my clerks, or such as testified 
| 


us would do you wrong, do yon? against me or in my behalf, are not be- 
A. Nosir. I would trust anyone of ; lieved by this committee, for I assure 
you anywhere and in any way. I|you that I have never expressed an 
would like to know if there is any- | opinion about it, and Iam sure that I 
thing charged reflecting on my char-| have the very kindliest feeling for all 
acter; I had rather die than to have it! the committee and the clerks in my 
said of me that I am not an honest | office. 
man; I had rather die than to cast aj} McGaughey: Well, gentlemen, are 
reproach upon any of my family. I|there any other questions that you 
have held positions of honor and trust | wish to ask me? 
and [ have never yet dene anything| Committeeman: Colonel, we under- 
to cast any reflection on my character | stand that the Legislature of. 1891 ap- 
or to leave a stain on the fair name of| propriated $2250 for the salaries of 
my family. [f our differences—if these | two filing clerks and that you gave the 
charges arise only from a matter of | two $2600; thatin order to do so you 
opinion as to the law, then I have|drew from an appropriation of $6000, 
nothing to say. You have a perfect | giving one of the clerks $1400 and the 
right to investigate, and you have a/| other $1200. Please tell us about that. 
right to gon opinions on these ques-; McGaughey: Well, the circum- 
tions, and I would nou try to influence | stances in the case are these: The 
one of you to think as Ido if you see| House gave me an appropriation for 
fit to differ from me. I have another | two filing clerks; the Senate amended 
request to make. That is this: If the/it by putting my chief filing clerk’s 
testimony is published, if it is your in-! salary at $1400 and my other one at 
tention to publish it, I would like to | $1200, and when it came into a free 
see it; I think it would be but justice | conference committee the committee 
to myself and to the witnesses who | gave me $6000 and the $2250 besides. 
have testified here that we see it. The Senate and the House concurred 
Com. (Well, we don’t know whether | in this arrangement. 
itiwill benecessary to publishanything| Q. The Legislature did appropriate 
but our conclusions or not. We have/ $2250 for the salaries of two filing 
not time to-day to talk about that| clerks, and you gave one $1400 and the 
watter. ) other $1200, did you not? And did 
Gentlemen, have you any other|you not, in order to make the other 
- charges against me except that of sell-| clerk’s salary $1200, take the remain- 
ing lund not in accordance with the | der, $350 necessary to make his salary 
laws? $1200, out of the appropriation of $6000? 
Committeeman: Colonel, why do; <A. Yes sir, I was advised by my 
you ask that question ? chief clerk that he thought I hada 
A. Well, a man told me that my | right to do so; that there was no vio- 
clerks were all very much frightened; | Jation of the law in doing so. Judge 
that they had heard that I was going| Bramlette said that he thought I 
to dismiss such of them as testified in| ought to give the clerk $1400, as he 
this case. It has also been said thatI| thought I could take it out of the 
had expressed myself as being very | fund, and that he had had that salary 
mad because [ had on this committee | for several years, and that it would 
gentlemen who were my personal en-|not be anything but right to give 
emies. I desire to say that all such | him the same salary he had been get- 
reports are untrue. I have never said | ting. I did this because I thought it 
one word at all about anyone nor ex-| wasright. LI never thought it would 
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be any misappropriation of funds. I 
would be glad if you would send for 
Mr. Bramlette and let him give you 
his ideas about the matter. 

Q. I understand the two men got 
$2600 as filing clerks and the Legisla- 
ture only appropriated $2250 for them 
Is not this the case? 

A. Well, as filing clerks I would 
not say they were only such, for they 
have done a great deal of other work 
that was required of them and which 


could only be done by Mr. Gaither 


and his assistant. Attorney-General 
Culberson will tell you that he has 
been a vast deal of service to him in 
furnishing him the data he was nec- 
essarily compelled to have in several 
important cases. The filing clerks 
have done a great deal of work notin 
line, altogether, with the duties of 
that department but which has neces- 
sarily to be done by them, and I 
think I did right in paying them in 
the manner io which I did. 

Q. Well, Colunel, would you not 
have aright to give him the sum of 
$1500, just as much right to give him 
that sum, as to give him the $1400 
which you did give him? 

A. Nosir, he had for several years 
been getting that salary. The Legis- 
lature appropriated it for him, as I 
understood the law, by giving me the 
extra $6000 for clerk hire, from which 
I took the money necessary to pay the 
two clerks. He had gotten $1400 for 
several years. He had gotten that 
sum under my predecessor, and I was 
only pursuing the same line by giving 
him that amount that was pursued by 
other Commissioners. 

Q. Colonel], in view of the fact that 
some of your clerks had been reduced 
from a salary vf $1150 to $1000 would 
you go and raise it back to that sum? 

A. Nosir. I would not dothat. I 
never would have held that Mr. Gai- 
ther had a right to continue at his 
present salary if the Senate had not 
amended the bill giving him that 
amount. I know Idid not have any 
desire to do wrony in the matter, and 
I don’t think I have done wrong. I 
would not, for anything, do a wrong 
in the transaction of the public busi- 
ness, if I knew. I could not have any 
desire to wilfully misappropriaie 
money. i think too much of myself 
to do so, and then I consider that I 
would be casting a reproach upon my 
family to take any moneys and misap- 
propriate them or violate any law. If 
I have made a mistake, I have made 
it, and can’t help it; but I trust that 
you will not think fora moment that 


Tam wilfully guilty of doing a thing: 
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that is wrong. I knowI have noc had 
any conspiracy with any parties, and 
I don’t think anybody in the office has. 

Committeeman: Colonel, we think 
that you are entirely above any sus- 
picion as to conspiracy, and we do not 
consider that you have done anything 
to cast a stain upon your name or 
your family at all. 

McGaughey: I kuow there has 
not been anything done wrong about 
the office intentionally; there has 
never been one cent of money taken 
that I know of, that was not used for 
the interest of the State. There has 
not been a postage stamp taken. 

Committeeman: The way we con- 
strue the law, there are about 50,000 
acres of land gone. 

McGaughey: Well, if the commit- 
tee and the Legislature say so I will 
cancel those sales to-morrow. If you 
think ita mistake, and that I have 
made an error, I would gladly cancel 
them. I Know there bas been no con- 
spiracy entered into with any one in 
those sales, and I don’t think any one 
has been unduly favored in their ap- 
plications to purchase lands. 

Committeeman: If you were 
charged with any conspiracy, we 
would tell you so Colonel. It might 
be construed that in your notice to the 
Liberty county people that your no- 
tice to the county clerk was only a 
mock notice, as the applications for 
sales and the dates of purchase show 
that you did not hold up on the lands 
till the people of Liberty county had 
an opportunity to buy. 

McGaughey: The law requires 
me to notify the county clerk when 
Jands are put on the market. This I 
did, and I did not Know of any lands 
being sold before the notice of the 
clerk’s receipt of my letter had been 
received. I had no interest in the 
world in the lands, no personal inter- 
est, and had no special friends in the 
transaction. I don’t even know who 
did purchase the lands, or did not 
know at the time they were purchased. 

Q. Did you Know anything about 
the mining stock given by Mr. Boaz 
to John aud Mr. Phelps? | 

A. I did rot know it at the time. 
John came to me and told me after- 
wards about it, though. I told him 
that if I were jhim I would burn them 
up. Boaz wanted to sell me some of 
the stock in order to get up a boom 
and sell them, but I would not buy it. 
I was not aware that Mr. Phelps had 
any stock until afterwards, as I was 
probably not down there in his room 
for some time. If I had been down 
there in that room when they got the 
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stock I would have rebuked the whole | receiviag any present from a land 
thing. I told them it was wrong and | speculator. 


that I was sorry that they had re- 
ceived the stock. 

Q. Did Mr. Phelps and John Me- 
Gaughey consider that they were re- 
ceiving mining stock that was really 
worth $500 each? 

A. Nosir. Phelps said that all that 
was necessary to doin order to get the 
stock was to sign his name and take it. 
I don’t think he nor John thought 
that the stock was worth a cent. I 
know he tried to give me some of the 
stock and I did not consider that it 
was worth anything at all. If the 
committee think there was anything 
wrong done by my boy in taking the 
stock, that is that he is any way im- 

licated, I would be glad to have Mr. 
Boas come down and testify here. 

Committeeman: His testimon 
would be no better than that of John 
and Mr. Phelps. They say them- 
selves that they took thestock merely 
as a gift and did not expect anything 
in return for it. 

Q. What could be the purpose of a 
land speculator singling out these two 
men and not giving the others any? 

A. He offered others in the office 
some of the stock. He offered me 
some of it, and he said he would like 
to give all the boys in the office some 
of the shares. 

Q. Colonel, it has been said that 
you put your son into a place some- 
what difficult tofill. Don’t you think 
you have done this in putting him at 
the head of that department? 

A. Thad rather risk him than any- 
body in the office for the duties of that 
position. No longer than this morn- 
ing he carried several thousand dol- 
lars and placed itin the Treasury. His 
books and his papers are cleanly and 
accurately kept; he isa fine business 
boy, one of the best I ever saw. He is 
well educated and in every way fitted 
for the position. He is a good sten- 
ographer and one of the best business 
boys Lever saw. In fact, both of my 
boys are fine clerks and do excellent 
work in the office. 

Q. Did you not think he acted very 
indiscreetly in accepting a present, be- 
ing at the head of the department? 

A. Well, he did not think anything 
about it. He just accepted and thought 
nothing would ever arise about it. 
He would not do a wrong thing for 
anyer ng: he is noble, upright and 
true, and is entirely above suspicion. 
He would not do a wrong act. 

Committeeman: Yes, but the man 
at the head of that department ought 
to be a man that would think before 


McGaughey: Mr. Phelps is an old 
member of the Legislature and he did 
not think about doing anything wrong 
in accepting the stock merely as a gift, 
for he certainly did not accept it in 
the understanding that he would 
especially favor Mr. Boaz. 

Committeeman: Well, whether or 
not he would accept a favor of that 
sort, and give one in return, you know 
that it would be so construed. Peo- 
ple would think that as he has been 
favored, he would of course in return 
favor the one who gave him the pres- 


ent. 

McGaughey: Well, I know that 
such actions are very indiscreet, but 
I am sure they never stopped to think 
about what they were doing or they 
would never have done so. I talked 
with my boy about the matter after 
he had received the stock, and he says 
that he intends to send it back to Mr. 
Boaz. 

I am responsible for everything that 
is donein my office. I am responsi- 
ble for all the actions of my boy. He 
has done nothing wrong at all. Heis 
honest, noble, true and fully capable 
of filling any position in that office. I 
aia responsible for everything in the 
office except the Spanish translator, 
Mr. DeBrae; he is, of course, held re- 
sponsible for all he does. 

Q. Are you responsible for John re- - 
ceiving those gifts? 

A. No sir, [ don’t think I am. I 
don’t like the way of their receiving 
stock, but they went ahead and re- 
ceived it without thinking what would 
be the result. I don’t think the boys 
ever thought fora moment about the 
matter. 

Q,. Colonel, when you testified here 
a few days ago yousaid that you never 
placed those lands on salo until three 
days after you had received notice 
from the county clerk. Now the 
records show that you sold a number 
of the lands on the 16th. Why is this 
seeming inconsistency ? 

A. Idid not think I sold any until 
I had received the notice. IfI did I 
did so not knowing the facts in the 
case. It is impossible for me to know 
dates where I have so much to attend 
to. Itold Mr. Morrison I could not 
Keep up with the dates. I never look 
at the date of an award. I always ask 
my clerks when they bring in the cor- 
respondence if there are any special 
questions for me to examine, and that 
is all I can do, for we have hundreds 
of letters to look after. There is no 
law forcing me to give any special 
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Q. You are_acquainted, ina general 


give the three days notice that I have| way, with the land values? 


already given. I have not all the 
time had that ruling in the office 

Q. You had that ruling in Decem- 
ber and January. did you not? 

A. Yes sir, that was the ruling at 
that time. 

.: Why.was not that ruling carried 
out’ 

A. Igave those orders and I thought 
they were observed. It wascertainly 
my purpose to carry them out. Ihave 
never tried to favor anybody in the 
gale of any lands while I have beenin 
office. If the instructions have not 
been carried out, it was not my inten- 
tion to fail todo so. Now, I sell toan 
actual settler at once. If he comes in 
to buy I would sell to him while he is 
in the honse, if he wanted to buy. 

Now, gentlemen, in conclusion, I 
want to say that I have heard it said 
that you had thought hard of me for 
saying that the committee was not my 
friend; you are all my friends so far 
as I know, and you have certainly 
treated me most courteously all 
through this investigation. I have 
naught against any one of you. If I 
have done wrong it has been an error 
of the head and not of the heart, and 


I hope you will be just as lenient with | 


me as you can. We all make mistakes, 
and I hope you will think of this. 

I have stood by the State in all my 
transactions, and I want to ask of you 
to deal just as easy with me as possi- 
ble. 

If anybody must be censured, cen- 
gure me, but don’t censure my boy, 
for he has done nothing wrong at all. 
I would far rather you would censure 
methan my boy. I would rather be 
degraded in the eyes of the world 
thao to have him censured. I have 
not much longer to live in this world, 
but he has his life before him, and I 
don’t want to see him suffer, as [ know 
he is entirely innocent in every par- 
ticular. I have fought for my life cu 
the battle field. I have fought for my 
country and my people, and I have 
always tried to stand by my people. 
I would go into the hottest of battles 
for the reputation of my family. 

(The Harris county and the three 
county maps are offered and received 
in evidence.) 

Judge Jas. A. Breeding, sworn for 
the prosecution testified: 

Q. Where do you reside, in Harris 
county? | 

A. Yes, sir. 

Q. What business are you engaged 
in? 

A. The practice of the law. 


A. I have no positive knowledge on 
that subject, except such as I have 
acquired through practice and busi- 
ness. 

Q. Hereisa map of Harris county, 
the points of the compass you get. 
These spots in blue are certain sec- 
tions of school lands recently sold in 
that portion of the county. Judge, 
wouldno’t the Missouri, Kansas and 
Texas road pass near these lands? 

A. I don’t believe I can tell in here 
just where the Missouri, Kansas and 
Texas road does run, but think it does. 

Q. Judge, haven’t you had occasion — 
to know the value of these lands in 
that locality? 


A. Well, I have had occasion to 
know in this way: I had a suit which 
embraced a tract of land near the 
school lands in Harris county. 

Q. And you had oc’asion to know 
the value in that suit? 

A. Only such as arose in the case, 
and in the preparation of the case. 


Q. State whether or not you learned 
the value of that tract. 

Mr. Lightfoot: Do you propose to 
prove his own knowledge? 

Henderson: I believe he stated what 
the party refused to take for the lands 
if recovered. 

Q,. Did you know their value. 


A. Nosir, not of my Knowledge. I 
will state the party refused to take $3 
an acre for his title to the land he wag 
claiming pending the litigation, but 
after the litigation I don’t know that 
he refused anything, but he said he 
wouldn’t tuke $5. 

Q. Can’t you point out the tract on 
the map? 

A. Itis the J. P. Parker survey of 
1280 acres. 


CROSS-EXAMINATION, 
Q. You don’t know the land your- 
self? 


A. No sir, aoever on it in my life. 

Q. Don’t Know anything yourself? 

A. Only what I have stated as to 
the value. 

Q. It is a private survey? 

A. Yes sir, the Parker survey. 

Q. When was it located? 

A. In 1857 is my recollection. 

Q. Do you know what kind of land 
it is? 

A. I Know nothing but what you 
have heard. 

Q. You can’t tell anything of your 
own knowledge as to whether it is 
farming or pasture land? 

A. No, sir. 
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(Here the witness was dismissed and exists no reason why we cannot ar- 
the case closed.) rive at and be governed by the true 

Counsel for relator and respondent: principles and law of impeachment; 
stated that they had agreed not toi thatin this High Court of Impeach- 
argue the case on the facts, providing : ment there is that unbiased mind and 
the court Would aliow them to submit equilibrium which gives the sunshine 
one written argument on each side, ot the law and facts, at high noon, 
the same to be published in the Court: when there is not a cloud to obscure 
Journal immediately following the tes- | the vision, shines on all alike, both to 
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timony. 

Granted by the court. 

Thereupon Hon. J. H. Henderson 
for the respondent submitted the fol- | 
lowing: | 
May it please this High Court of Im- | 

peachment: | 

When it is remembered what has 
already been done in this case during 
its progress, it is not deemed advisa- 
ble to discuss at length the law; es-| 
pecially, isit thought useless to present | 
law and argument, at this stageof the | 
case, on the first proposition contained 
in the general demurrer; that is, that 
this court *as not jurisdiction and | 
power, under the Constitution of: 
Texas to receive, hear and determine | 
upon articles of impeachment; in other 
words, whether or not article 15, sec- | 


tions land 2, of the Constitution of. 
Theretore, : 
those who are learned in the law and 
‘who are not so cireumstanced ag to be 


Texas are self-executing 
I pass that question by without dis- 
cussion. 

As to the second objection presented 


in the general demurrer, that the ar-| 


ticles of impeachment do not contain 
any impeachable matter, under the 
Constitution and laws of Texas, I de- 
sire to say this much: 

As I understand, we can only look 


the side of the State and the respon- 
dent. There may have been a pre- 
judice, and a one-sided investigation 
io a previous part of these proceedings, 
but here, on the top of the structure 
of the trial, especially when this 
body is resolved into a High Court of 
Impeachment, a court of law, we 
stand in the same sunshine for truth 
and justice and on equal footing for 
the purpose of arriving at the true 
facts of this matter: 

“Like some tall cliff that lifts its awful form, 

Stelling to the gnle and midway meets the 

storm, 
Though around its breast the rolling clouds are 
spread, 

Eternal sunshine settle on its top.” 

Let us first look briefly to some of 
the law of this case. I am of the opin- 
ion that the best way, perhaps, to ar- 
rive at a true and correct definition of 
an impeachable offense is to go to 


swayed by the proceedings of the 
hour when they give their views; and 
whose minds are free from all preju- 
dice in the question, and who have no 
desire or interest as to acquittal or 
conviction in any particular case, and 
merely treating of the science and true 


to the Constitution and laws of Texas. principles of the law of impeachment. 
for the law of thiscase. Wehavethe As such a definition I present to you 
right to look to the parliamentary Jaw | for consideration the following by 
of England, which has developed in: Prof. Theo. W. Dwight in a lecture to 
about the last 500 years, and to that’ the law students of Columbia law 


of the United States and of the sev- 
era] states for a proper construction 
and interpretation of the meaning of: 
what law we have on impeachments, | 
but not for the law itself, which is to 
govern this case. 


school of New York. After review- 
ing the origin and history of the law 
of impeachment, both in England and 
America, he quotes the following, 
with approval, from Woodeson: ‘‘The 
trial differs nol in the exsentials from 


In the long line of decisions in re- | criminal prosecutions before inferior 
gard to what are impeachable offenses, , courts. The samerules of evidenee, 
we find that they are not harmonious. | the same legal notions of crime and 
We find here a decision by one po- | punishment, prevail. For impeach- 
litical party against another, another | ments are not framed to alter the law, 
decision made iu order to remove one: but to carry it iato more offectual exe- 
party from office and put another in. cution where it might be obstructed 
office on account of prejudice or per-! by the influence of too powerful de- 
sonal friendship or enmity, and we’ linquents, or not easily discerned in 
find decisions for various other reasons courts of ordinary jurisdiction by rea- 
for biased and prejudiced decisions by: son ot the peculiar quality of the al- 
courts of impeachment, and these are, leged crimes. The judgment thereof 
to some degree, the cause of decisions | is to be such as is warranted by legal 
by courts of impeachment wanting in principles or precedents.”’ 
harmony. It is gratifving to believe! Cushing, in his ‘‘Law and Practice 


that in the case betore this Court there! of Legislative Assemblies,’’ section 
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2569, says: “The proceedings are con- | peachable, it must bea positive crime.”’ 


ducted substantially as they are upon 


Prot. Dwight also says: ‘‘ The fram- 


common judicial trials as to the ad-/|ers of the New York Constitution of 


mission or rejection of testimony, the' 1 


examination and eross-examination of 


witnesses and the legal doctrines as to. 


crimes and misdemeanors.”’ 
Lord Chaneellor Cowper, in an im- 
peachment trial in 1715, said:. “Though 


one of your Lordships suppose this’ 


impeachment to be out of the ordi- 
nary and common course of law and 
justice, itis yet as much a course of 
proceeding, according to common law, 
as any other whatever. 

“Tf you had been indicted, the in- 
dictment must have been removed and 
brought before the House of Lords, 
Parliament sitting. In that case, it is 
true, you had been accused by the 
grand jurv of onecounty; in the pres- 
ent, the whole body of the Commons 
of Great Britain, by their represen- 
atives, are your accusors.’’ 4 Hatsell, 
“Friday, June 6, 1806: In the case 
of Lord Melville the Honse of Lords 
submitted the following question, 
among others, to the Court of Com- 
mon Pleas: 


= mo pa 


(77, held this view. for they couple 
together in the same sentence, im- 
peachinents and indictments, as 


_ though they were only modes of trial: 


‘In every trial on impeachment or in- 
dictment for crimes or misdemeanors 
the party impeached or indicted sha)i 
be allowed counsel, as in civil cases.’ ” 
Art. 34. Now, if you will examine 
article 1, section 10, and article 4, sec- 
tioa 11, of the Constitution of Texas, 
I think you will find these words, in- 


; dictmentand impeachment, so coupled 


“63. Whether it was lawtul tor the | 


Treasurer of the Navy, before the 
passage of the act of 25 Geo. 3d, C. 31, 
and more especially, when by warrant 
from His Majesty, his salary as such 
treasurer as aforesaid was augmented 
io full satistaction for all wages, fees 
and other profits and emoluments, to 
apply any sum of money imprested to 
him for navy services, to any other 
use whatever, public or private, with- 
out express authority tor so doing, 
and whether such application by such 
treasurer would have been a misde- 
meanor, or punishable by information 
or indictment?’ ” 

“Monday, June 9, 1806: The Lords 
being met in the’ Chamber of Parli- 
ament, the Lord Cuief Justice of the 
Court of Common Pleas, Sir James 
Mansfield, delivered the unanimous 


in the same sentences, that they are 
characterized of the same kind of 
offenses. As Prof. Dwight says: ‘A 
basis for a very important conciusion 
has been laid. It is this: as there are 
under the laws of the United States 
no conimon law crimes, but only those 
which are contrary to some positive 
statutory rule, there can be no im- 
peachment, except for a violation of a 
law of Congress, or tor the commission 
of a crime named in the Constitution. 
English precedents concerning im- 
peachable crimes are, consequently, 
not applicable,” 

In the said case of Andrew Johnson, 
such Senators as Bayard, Hendricks, 
Saulsberry, Trumbull and that class 
of lawyers and statesmen, took the 
position in regard to impeachable 
offenses as we take in the case before 
this court. They said thatif in con- 
struing.the Constitution of the United 
States and statute passed by Congress 
he was of the opinion that the statute 
was unconstitutional he was not com- 
pelled to wait until the courts. de- 
clared the statute unconstitutional, 
but could act on his own judgment, 
and if he did so, even if he did not 
consult the Attorney-General, it was 
not impeachable, even if it turn out 
that he was wrong in his construction. 

Authorities: Constitutio. of Texas, 
Att. 15, sections 1, 2, 3, 4, 5, 6, 7 and 8; 


opinion of the judges upon the said | Art. 1, sections 10,19 and 29; Art. 2, 


third question, as follows: 


That it! section 1; Art. 4, sections 1, 11 and 23; 


was not unlawful for the treasurer of Penal Code, Arts. 3, 7, 53,57 and 58; 


the navy, before the act of 25 (seo, 8rd, 
C. 31, although atter the warrant 
stated in the question, to apply any 
sum of money imprested to him for 
navy services, to other uses, public or 
private. without express authority for 


so duing, so as to constitute a misde- | 
me:nor puvishable by information or 


indictment, This is the last impeach- 
ment case in England, and conse. 
quently the latest doctrine there, and 


44 Texas, 64; 54 Texas, 153; 77 Texas, 
—; 78 Texas, —; American Law Reg- 
ister, Vol 14 page —; Cushing’s 
Law and Practice of Legislative As- 
semblies; 4 Hatsell, 295; 4 Black- 
stone, 259; Andrew Johnson’s case; 
Lord Melville’s case; 29 Howard’s 
Stite Trials; Cooley on Constitutional 
Limitations, 62, 67, 68, 69, 70. 

The foregoing reasoning in regard to 
the impeachment law of the United 


we submit the same as going to show, ; States holds good in regard to the im- 
that in order for the offeuse to be im-! peachment law of Texas, when we 
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only have constitutional and statutory 
crimes, and no common law crimes as 
such whatever. 

Without discussing or even referring 
to the several provisions of our Con- 
stitution, and statutes and decisions, 
which I think bear upon this case and 
sustain the foregoing view, and with- 
out yielding that the propositions we 
have contended for, and which have 
been fully and ably presented vy my 
associate counsel, when arguing the de- 
murrers in this case, I come to the gen- 
eral proposition which is claimed by 
the managers in this case to be the 
true law that should govern this trial; 
that is as I understand, that this 
High Court of Impeachment alone is 
the judge of what is sufficient wrong 
on the part of respondent for him to 
be convicted, regardless of whether 
he has violated a positive law either 
civilor criminal. That in impeachment 
trials this is a High Court of Chan- 
cery. 

Now, let us look at this case from 
this standpoint fora moment. Courts 
of chancery are as much bound by the 
principles of equity, jurisprudence and 
precedents as the common law courts 
courts are by the law which governs 
them. Let us come to this field of 
contest selected by the honorable 
managers of this impeachment, which 
we think we can safely do, and meas- 
ure the case at bar by the general par- 
liamentary law, as they claim it to be 
and as they say should be done, and 
still we think the respondent is enti- 
tled to his discharge. In this school 
of impeachment law. what is the 
proper definition of an impeachable 
offense, not taking into consideration 
our Constitution and statutes? 

Perhaps the best considered case 
ever tried in tne United States, unless 
it be the case at bar, was the impeach- 
ment case against Andrew Johnson, 
President of the United States. Doubt- 
less this case is familiar to all the 
members of this court. You also 
know the trying time which sur- 
rounded this case. You know full 
well of the great prejudice which ex- 
isted at that time against the Presi- 
dent. You know that Benjamin 
Butler was nounimportant part of the 
prosecution and that he was spokes- 
man for the prosecution, and you all 
know the history of Mr. Butler. 
I think, when we remember this 
much that you will agree with me 
that the definition given by the man- 
agers in that case, through the mouth 
of Mr. Butler, was as stringent against 
the respondent as anyone who belongs 
to the school, whose doctrines are 
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here invoked by the managers, as 
much as could be reasonably asked 
for, if not more, or at least considered 
in such cases. Here is the definition 
of the managers, in said case against 
President Johnson, of an impeachable 
offense: 

‘‘We define, therefore, an impeach- 
able high crime or misdemeanor to be 
one in its nature or consequences sub- 
versive of some fundamental or essen- 
tial principle of government, or highly 
prejudicial to the public interest, and 
this may consist of a violation of the 
Constitution, of a law, of an official 
oath, or of duty, by an act committed 
or omitted, or, without violating a 
positive law, by the abuse of discre- 
tionary powers from improper mo- 
tives, or for any improyer purpose.”’ 

Now, what are the leading elements 
of this definition? 

1. The offense must be one in its na- 
ture or consequeuces subversive of 
some fundamental or essential prin- 
ciple of government, or highly preju- 
dicial to the public interest. 

2. It must be from improper mo- 
tives, or for an improper purpose. 

3. It must be a high crime or mis- 
demeanor. 

It will be seen from the generality 
of the terms, as was observed by Mr. 
Evarts, who represented President 
Johnson, that it was intended to avoid 


‘the necessity of actual and positive 


crime. 

I. the trial of the case of Judge 
Peck, it being an impeachment trial, 
Mr. Buchanan, who was chairman of 
the committee of manage: in the case 
took the position: That the managers 
were bound to prove that the respond- 
ent had violated the Constitution or 
some known law of the land,.and had 
committed some misbehavior in office. 
That is to say, it is not only necessary 
that he violates a Known law, but 
that in addition thereto, he must be 
guilty of misbehaviorin office. Inthe 
leading case in the world’s history, so 
far as impeachment is concerned, 
the case of Warren Hastings, it was 
not claimed by the managers, nor was 
it claimed in Mr. Burke’s invective 
against him, that the charges were 
for errors or mistakes such as good 
men might fall into, and which might 
produce very pernicious effects with- 
out being, in fact, great offenses; and 
that a large amount of allowance 
ought to be made for human infirmity 
and for human error, and that the 
crimes charyed against Mr. Hastings 
were not for defects of judgment, or 
errors common to human frailty which 
could be allowed for, but were offenses 


May 5, 1893. 


as Mr. Evarts in said case expressed 
it, having their roots in avarice, treach- 
ery and criminality. 

You will also remember that in or- 
der for She crime to be impeachable 
the guilt must be personal guilt. 

You must also remember that you 
are not merely to consider whether or 
not the charges have been proven, but 
whether or not he has been proven 
guilty of an impeachable offense. 

The Legislature has no right to‘dis- 
cipline by impeachment one of the ex- 
ecutive departments. The different 
departments of 
their own disciplining, if any is done; 
for this the different departments are 
responsible to the people and not to 
another department. 

The detendant is entitled to pre- 
sumptions in bis favor and tothe ben- 
efits of doubts, as much so as in cases 
of ordinary criminal vharges. 

It tollows then, as I contend, even 
in the severe school claimed by the 
prosecutors, thatin order for you to 
convict the defendant you must 
believe, beyond a reasonable doubt, 
that the said elements enter into, and 
have been satisfactorily proven to you, 
as to some one or more of the articles 
of impeachment. 

We aay that no more stringent rule 
against a respondent in any well con- 
sidered case of impeachment in Eng- 
land from the first, that of Lord Lati- 
mer, in 1376, to the last, that of Lord 
Melville, in 1806, or in the Umited 
States, from that of the first, the case 
oat Blount, to that of Belknap, in 
1874. 

I now proceed to consider specifi- 
cally the articles of impeachment alt 
bar, and for the purnose of this argu- 
ment I think the articles to which the 
demurrers have not been sustained by 
this court can be more satisfactorily 
considered under the following divis- 
ions: 

1. Did the placing on the market of 
the school lands in Harris and Liberty 
counties, under section 22 of the act of 
1887, as amended, by respondent con- 
tain the elements of an impeachable 
offense? 

2. Did the sale of said lands at $2 per 
acre contain the elements of an im- 
peachable offense? 

3. Was there collusion with David 
Boaz and others, and did the acts done 
in pursuance thereof contain the ele- 
ments of an impeachable offense? 

4. Did respondent’s acts and con- 
duct in relation to permitting parties 
to remain in the Land Office after 
office hours have the necessary im- 
peachable elements? 


COURT JOURNAL. 


overnments muat do| ex 


153 


5. Do the facts in re reclassifying 
the value of the timber on lands in 
Newton and Jasper counties contain 
the criminal elements of an impeach- 
able offense? 

6. Does the evidence satisfy your 
minds in re attempting to procure a 
false certificate from William Bram- 
lette, as to map of Liberty county, con- 
tain the necessary elements of im- 
peachable matter? 

Before I take up these different 
heads for discussion, I believe it is 
proper, as throwing some light and 
planatory of this case, to refer 
briefly to the makeup of the General 
Land Office of the State of Texas. 

The land matters of the State of 
Texas were administered under Mex- 
ican law and authority until the 13th 
day of November, 1835, On the last 
named date the provisional govern- 
ment of Texas directed all land com- 
missioners to cease their operations, 
and to deliver all books, papers and 
documents in their offices to persons 
appointed to receive them. 

Here we have the beginning of the 
authority of the State of Texas to ad- 
minister her land matters to a limited 
degree. 

The General Land Office of the State 
of Texas was established by act ot 
the Republic of Texas, on the 
22nd duy of December, 1836. The 
Commissioner was entitled, by virtue 
of this act, to the custody of all reec- 
ords, books and papers appertaining 
to the lands of the Republic, in the 
care and possession of empresarios, 
political chiefs or any other persona, 
and these became the books and pa- 
pers of that office. 

By the acts of June12 and Decem- 
ber 14, 1837, all books, records, papers 
and original documents appertaining 
to the titles to land denominated arch- 
ives, became the books and papers of 
the Land Office. This is the way and 
the times when the Land Office was 
founded. 

By the joint action of the United 
States and of the Republic of Texas 
the latter was admitted as aState into 
the Federal Union on the 29th day of 
December, 1845, and the laws of the 
United States were extended over it at 
thatdate. TheState government was 
not organized, however, until the 16th 
day of February, 1846; the acts of the 
officers of the Republic prior to the 
latter date were valid. 

Upon the separation of Texas from 
Mexico, ali the vacant domain belong- 
ing to that government became the 
property of Texas and subject to its 
control. By the annexation resolu- 


154 


COURT JOURNAL. 


tions with the United States, Texas | 


retained all its vacant and unappro- 
priated lands, except sea ports, har- 
bors, navy yards and property per- 
taining to the public defense. In this 
respect Texas is different to the other 
States in the Union. 

In the other States the public lands 
belong to and are administered by the 
United States authority. Of course, 
in the changes from one government 
to another vested rights were not dis- 
turbed. 

From the foundation ef the Land 
Office Department of Texas, as above 
stated, to the present time, it has been 
growing in importance, and the duties 
thereof have been growing more 
onerous and difficult, until the present 
time. It is now one of the most diffi- 
cult branches, or departments, of the 
government of the State of Texas. 

The lands helonging to the State of 
Texas have continuously been admin- 
istered by the said Land Office gener- 
ally. From the first-named date to the 
present time there has been in all 
about 42,000,000 acres of land appro- 
priated to the common school fund; 
and there has been set apart to the 
University of Texas about 2,250,000 
acres of land. At this time there is 
belonging to the public free schools 
about 17,000,000 acres of lund; to the 
University of Texas there belong now 
1,250,000 acres of land; to the Lunatic 
Asylum there was appropriated 
1,000,000 acres of land; to the Blind 
Asylum, 1,000,000 acres of land; to the 
Deaf and Dumb Asylum, 1,000,000 
acres of land, and to the Orphan Asy- 
lum, 1,900,000 acres of land. There 
still remains of unappropriated public 
lands about 4,250,000 acres; therefore 
the Commissioner of the General Lan 
Office has to give attention to and ad- 
minister in his department for said 
purposes, about, in round numbers, 
55,000,000 acres of land; and of this 
there still remain about 25,000,000 
acres of land belonging to the school 
fund. 

The management of said Jand mat- 
ters in general is conducted in the 
Land Office in the city of Austin. In 
the Land Office, for the purpose of 
discharging the duties of said Land 
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etc. I mention those matters, Mr. 
President and members of the court, 
for the purpose of showing the mag- 
nitude of the business of the Land 
Office, and the great difficulties neces- 
sarily incident thereto, and that it is 
necessary to entrust a great deal to 
others; that it is impossible to givea 
personal supervision to the details of 
the office and to the manner in which 
all the work of the office is done; so 
that when you go to pass upon what 
has been done in the Land Office you 
should not expect the eye of tne Com- 
missioner of the Land Office to keep 
up with the routine work of the office. 
Now, with the foregoing matters 
before us, let us keep in view the nec- 
essary elements of an impeachable 
offense in the most severe school for 
the respondent, and which rule is 
asked by the honorable managers to 
be applied in this case, as well as the 
rule which respondent invokes at 
your hands and believes to be the 
true law of the case, and see whether 
the acts of respondent come up to the 
measure of either school. However, 
permit me to say this much in regard 
to the old school of impeachment: 
That this High Court of Impeachment 
can look to aes for laws aod pre- 
cedents; that I am reminded of the 
Floyd case, one of the early English 
cases of impeachment. He was a 
treasurer of the fleet, a Roman Catho- 
lic, and dropped some expressions in 
private conversation, as if he were 
pleased with the misfortunes of the 
elector Palatine and his wife. The 
House of Commons became disgruntled 
at Floyd and fixed up a degrading 
punishment for him. The next day 
a message was received from the 
King challenging the jurisdiction of 
the Commons to try the case and told 
them they had no _ jurisdictional 
power and requested them to show 
precedents to support their claim. 
This they were unable to do. The 
House of Lords requested a confer- 
ence. The result was the Commons 
relinquished the claim in favor of the 
Lords. Floyd was degraded from his 
quality and condemned to ride from 
the Fleet to Cheapside on horseback 
without a saddle, with his face to the 


Office, necessarily it has to be divided | horse’s tail and the tail in his hand 


into a goud many departments; there 
is the file room, the draft«man de- 
partment, the patent room, the eal- 
culation department, the copying de- 
artment, the school department, the 
ease department, and the school de- 
partment is subdivided into several 
departments, the classification de- 
partment and the sales department, 


and look pleasant. (See De Solme on 
the Constitution, 348.) I would like to 
know if this is a precedent worth any- 
thing as going to show what is the 
present living law of Texas in regard 
to impeachment? 

We now come to the first head of the 
foregoing classification of the charges 
against respondent. It is not even 
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every indictable offense that is an im- 
eachable offense. It is only the 
igher grade of crime; that which 

goes to subvert the fundamental prin- 

ciples of government. To illustrate: 

Here is a pyramid of crime, from the 

base, treason, tothe top, squirrel hunt- 

ing on Sunday. The law making 
power of Texas ought to say how high 
up this pyramid a Court of Impeach- 
ment can go to find an impeachable 
offense, but this has not been done. 

Until it does, we are without chart or 

compass in this matter. 

First. Did the pla@cing upon the 
market by the respondent, of the 
school iands in Harris and Liberty 
counties, under section 22 of act of 
1887, ag amended, under the circum- 
stances, contain the elements o!f an 
im peachable offense? 

Said section 22 is as follows: ‘The 
Commissioner of the General Land 
Office, under the direction of the Gov- 
ernor, may withhold from lease any 
agricultural lands necessary for the 
purpose of settlement; or, in his dis- 
cretion, he may lease such agricul- 
tural lands in smali quantities 
for a less perivud than five years, 
as the public and the develop- 
ment of the country may seem to 
require; and no agricultural lands 
shall be leased, if in the judgment of 
the Commissioner, they may be in 
immediate demand for settlement, but 
such lands shall be held for settle- 
ment and sold to actual settlers only, 
under the provisions of this act; and 
all sections or fractions of sections in 
all counties organized prior to the 
first day of January, 1875, except El 
Paso, Pecos and Presidio counties, 
which sections are detached and 
isolated from other public lands, may 
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pasture and timber lands; and for 
this purpose they shall carefully ex- 
amire the same, and after such exam- - 
ination they shall prepare an accurate 
plat of each section, showing the rela- 
tive proportions of timber and open 
land on such section and their situa- 
tion; also the quality of the soil, the 
topography of the land, and the qual- 
ity and kind of the timber, and the 
streams and other sources of water 
supply and their location, noting such 
streams as may be permanent water 
and such other facts as may be impor- 
‘tant; and from time to time as may 
be prescribed by the Commissioner 
of the General Land Office 
‘such agent  sball prepare and 
forward to the Commissioner with 
such plats a tabulated statement of all 
the lands in any particular locality, 
with the value of each section; and 
guch plats and reports shall be filed in 
the General Land Office as a part ot 
the records of said office; but nothing 
in this section contained shall be con- 
strued to require a classification of 
lands already classified under former 
_laws, if such classification is satisfac- 
tory to the Commissioner.,’’ 
The respondent in construing said 
i'gection 22, believed he had a right to 
place said lands in Harris and Liberty 
counties on the market for sale to 
others than actual settlers, and he 
believed it to the interest of the State 
of Texas tosodo. The State agent’s 
classification, under said section 4 of 
said laws, was on filein the General 
| Land Office, showing the valuation of 
said Jand and its character, etc. It 
was all classified as dry grazing land; 
none of the said lands were classifie 
as agricultural lands. The lands had 
been ou the market for years to actual 


4 


be sold to any purchaser, except to a| settlers, and no application, not one, 
corporation, at not less than two dol-| for any of the sections of lands in ques- 
lars per acre, upon such terms as the| tion, was on file at the time the appli- 
Commiasioner of the General Land | cations were filed by those to whom 
Office may prescribe.’’ The amend- | they were awarded. You should con- 
ments to said section by acts of 1889; tinually bear in mind the difference 
and 1891 do not materially affect the} between application and award, espe- 
case before the court. cially when of different dates. 

Section 4o0f said act of 1887 pre-; I do not believe the House of Rep- 
scribes the manver of classifying the resentatives ever fully understood 
school lands. It is as follows: ‘It. this matter. Theapplication is some- 


shall be the duty of such State agents times filed days, and weeks, and 
as may be appointed under the pro- 
visions of this act, under such regula- 
tions and instructions as may be 
prescribed by the Commissioner of the 
General Land Office, to classify all 
the lands belonging to the several 
funds mentioned in this act, as pre- 
scribed in section 3, lving in the par- 
ticular territory to which such agent 
may be assigned, into agricultural, 


months before the land is sold to the 
| applicaat; or, as the Jaw expresses it, 

before the land is awarded. Receiv- 
‘ing an application and making an 
award are two very different things ; 

but when the award is made it dates 
back to the date of the application, 
for that is the obligation of the appli- 
cant. While some of the applications 
referred to, to buy land, may bear 
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date prior to the time when the lists ' under which to-day, with some few 
were filed with the county clerks, yet 'amendmends, the school lands of Texas 
no sales were made until after this are being administered, and ever since 
had been regularly done, and this, as that year the greater portion of said 
I understand, complies with law.’ lands have been on the market for ac- 
And until the award is made any tual settlers at $2 per acre, the mini- 
other person has the right to put in: mum price for which the lands could 
his application and protest against. be sold, and in counties organized and 
the land being awarded to one whose | settled abouta half century ago. Still 
application is dated prior to the time' there was nota singie application by 
when the lands were regularly on the! an actual settler on file at the time 
market, and if he thinks he has not! they were put on the market under 
received his legal rights the courts of: section 22, nor at the time that the 
the country are open to him to right | parties to whom the lands were award- 
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all wrongs. 

Under the laws of 1874 said lands 
could, upon proper application, be 
bought for $1.50 per acre (see acts of 
1874, pp. 142-4), and it appears that no 
actual settler wanted the lands at this 
price, and they were then, as well as 
now, situated in that part of the State 
as populous as any other portion. 


ed filed their applications. 

There were two gay and festive op. 
plicants pretended actual settlers, Mr. 
Thompson of North Caroliaa, and Mr. 
Marshall of Kentucky, who, the evi- 
dence shows lives in Houston, Texas, 
and rooms with Capt. J. W. Davis, in 
whose large pasture the lands are 
situated for which they applied, and 


Under act of 1879, special session (see | they each claimed to have siept one 
pp- 23-26), any one of the sections of | night on the section he applied for, and 
and in question could be bought for ‘each applied for one section, and the 
$1 per acre by an actual settler, upon' night referred to they slept together. 
appraisement by the county surveyor Such actual settlers it appears to me 
and approval by the commissioners | are much better at sleeping than they 
court. The State failed to find an are agriculture or horticulture, and 
actual settler purchaser, even at this! their applications were filed after 


price, which is just one-haif what the! 
responden’ sold these lands for. | 

Under acts of 1881, page 119, said | 
lands, if duly appraised and approved | 
as above stated, could be bought for 
$1 per acre by actual settlers, and the 
purchasers have twenty years within 
which to pay for the land, and any 
settler had the right to buy as many 
as seven sections of land, and it does 
not appear that any settler wanted | 
the said lands even then under that | 
act. 

Under act of 1883, page 85, which 
was the act creating the land board, 
said lands could be, upon complying | 
with the law, bought for $2 per acre) 
on thirty vears time, with 5 per oo 

| 


interest, and still under that act the 
State failed to find a purchaser for 
these lands, and all that time in that | 
portion of the State there were towns, 
and cities and populous communities, | 
and they were in part within the 
county of Harris, which for years had | 
more miles of railway than any other 
county in the State of Texas. 

The act of 1885, page 14, did not de- 
prive the actual settler of any right to 
purchase said lands as given by said 
act of 1853; and with all these rights 
in behalf of the actual settler, the 
State failed to find any actual settler 
who would pay the price for said 
lands. 

This brings us to the law of 1887, 


awards were made. 

The Commissioner concluded that it 
was time that these lands were being 
utilized for the use and benefit of the 
State of Texas; that they ought to be 
gold so that the school find might be 
augmented and the minds of the 
children of Texas be benefited there- 
by; that in this way he would assist 
in training and cultivating the rising 
generation, and thereby making them 
better men and women, and thereby 
bring about & better class of citizen- 
ship and consequently, peace, prosper- 
ity and happiness to posterity; and for 
these reasons among others, after 
carefully considering section 22, he 
thought he had a right, and that it 
was the best interest for all the peo- 
ple of Texas, and therefore did place 
said lands on the market under said 
section 22 of act of 1887. 

The lands could not be sold to actual 
settlers and were bringing no revenue 
to the State; when they are sold it is 
very different. Wiéill not this court, 
will not the people of Texas, say he 
was not only faithful to his trust, but 
acted tor the very best interests of the 
State? I ask you to carefully read 
section 22 and see if it will not bear 
the construction placed on it by the 
respondent. Notice the wording of 
the title to the act (see sections 21 and 
22); and when we remember it is 
proper to look to the whole act for the 
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construction of any one section there- 
of, I think you will conclude that at 
least section 22 can be construed as 
respondent construed same, without 
being corrupt or guilty of any wilful 
wrong. To illustrate the principle 
that penal laws shall not be enforced 
in reference to an intent governed by 
a claim of right, I submit to you the 
case of the poacher who had set his 
traps on the premises of a lord of a 
manor, and had; caught a pheasant; 
the gamekKeeper takes possession of 
the trap and pheasant. The poacher 
by violence takes the trap and dead 
eWenean t. He was arrested and tried. 

Vaughan Bacon says: ‘‘If the pris- 
oner demanded the wires under the 
honest conviction that he had a right 
to them, though he may be liable for 
trespass in setting them, it is not rob- 
bery. The gamester had a right to 
to take them, and when so taken they 
never could have been recovered from 
him by the prisoner. Yet, still, if the 
prisoner acted under the honest belief 
that the property in them continued 
in himself, I think it is. Lot robbery.”’ 
In the kind of a case at bar, where 
there is punishment of a very severe 
kind to be inflicted, if respondent is 
found guilty, we must draw the dis- 
tinction, and discriminate between 
technical and actual faults. When we 
do this we carry out’ that doctrine in 
the pheasant case; we practice the 
fundamental principles of our liberty. 

1. Asaprecedent for selling to others 
than actual settlers, under section 22, 
I refer you to the records of the school 
land depart of the General Land Of- 
fice, which are in evidence, and they 
show that during the administration 
of Hon, R. M. Hall this was the rule 
of the office as to counties organized 
prior to 1875. The testimony of Ran- 
dolph Lawrence, who was chief clerk 
in the school land department under 
Commissioner Hall, and that of Ben 
F. Hughes shows that it was the prac- 
tice in all couuties of the State, ex- 
cept El Paso, Pecos and Presidio, 
which wereorganized prior to January 
ist, 1875, where the lands were not 
agricultural lands, to sell to anyone 
except a corporation, without regard 
to applicant being an actual settler, 
and regardless of whether the lands 
were contiguous to other school lands. 
There had been about eighty counties 
put on the market by Mr. Hall under 
section 22 of act of 1887, and respond- 
ent had these precedents before him, 
and there had not been any complaint 
by the Legislature or Attorney-Gen- 
eral as to these sales, and the respond- 
ent had a right to give these prece- 
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dents great consideration after they 
became Known to him. . 

Iam of the opinion that it can be 
very reasonably suggested that the 
Legislature of Texas has passed so 
many laws tor the past few years in 
regard to these school lands that it is 
a little difficult, even for the lawyers, 
to know what the law is. 

2. Did the sale of said lands at $2 
per acre contain the elements of an 
impeachable offense? I ask you to 
remember how long these lauds could 
have been bought by actual settlers, 
and the prices and terms on which 
they might have been purchased. 
Whea the lands are regularly classi- 
fied, price fixed and land put on the 
market, the Commissioner ‘will not 
change the price upon every applica- 
tion. If he has the power to do this, 
he does what he thinks for the inter- 
est of the school fund. What differ- 
ence does it make to the school fund 
whether an actual settler or some one 
else buys the land? It is to the inter- 
est of the school fund for the land to 
be sold and let the value thereof be- 
gin to draw interest for the use and 
benefit of that fund. 

The respondent had aregular classi- 
fication of all these lands in the Gen- 
eral Laud Office. He Knew of no rea- 
son why they should be reclassified; 
he had no money for the purpose ot 
reclassifying these lands; the lands 
were on the market at $2 per acre, 
classified at that price by a regular 
State agent, and during the time of 
his predecessor in office, Hon. R. M. 
Hall; and he thought it to the inter- 
est of the school fund to sell, and did 
so. There was a little boom about 
the time most of these lands were sold, 
but the Commissioner knew nothing 
of it; but even if he had, likely it was 
a good business transaction to sell; it 
usually is a good time to sell when 
there isaboom. Very likely ina year 
or two, when the boom is gone, the 
owcers of the land, or some of them, 
will want to rue the bargain. 

They will be about like Pat was. 
Mike and Pat had just arrived in this 
country, and it was before they had 
got into office, and you know they had 
not been here long. They were trav- 
eling tbrough the country one day, 
and they saw a squirrel run into a 
hollow in a stump and Pat ran up 
very promptly to the stump, about the 
same gait that one of these purchasers 
would run oato one of the sections 
of land in Harris county, and he put 
his hand into the hollow and grabbed 
the squirrel, like the land grabber; 
he made ano awful face. Says Mike: 
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“And have you him?’’ and Pat re- | strutting a long ways 


plies: ‘‘No; faith he has me.’”’?’ Some 
of the holders of these lands will be 
in Pat’s condition. 
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off and 
he concluded he would slip up 
in shooting distance, and he crept up 
within range and pulled dowa his an- 


boom is over, and the rains descend, cient rifle and drewa fine bead and 


and that country is covered with wa- 
ter, and see. 

As to what was said by respondent 
that Sunday morning when on bis 
way tochurch, to Messrs. Roach and 
Baylor, the following is submitted as 
a reasenable explanation of that mat- 
ter, and giving parties credit for sin- 
cerity: 

As you will remember, the conver- 
sation was hurried somewhat and a 
running conversation in regard to 
these charges being made against re- 
spondent. The question of the clerks 
in the Land Office buying lands, and 
the sale of the Liberty and Harris 
county lands were all discussed, and 
when respondent said what he did in 
regard to canceling sales Roach and 
Baylor thought he referred to the Lib- 
erty county lands, when he had refer- 
‘ence to the land bought by the clerks, 
if any. A very reasonable explana- 
tion, I think. He investigated next 
morning and found that the clerks had 
bought no land. 

3. Was there collusion with David 
Boaz and others, and acts done in pur- 
suance thereof which contain the ele- 
ments of an impeachable offense? 

It is claimed that such is the case 
because some parties found out so 
goon that the lands were on the mar- 
ket, When the school lands are put 
on the market they are put on for the 

urpose of selling by the State; that 
s the reason of the lands being put 
on the market, and the sooner the 
lands are sold the better for the school 
fund, because they begin to bear in- 
terest, and the better for the State be- 
cause they begin to hear their part of 
the taxes. 

And when the Commissioner can 
give information that will benefit the 
trust he represents, is it not his duty 
todoso? Ought he not to subserve the 
best interest of the school fund? He 
gave information to all alike who 
asked. Now, the party who inspires 
this compiaint, I don’t think he 
wanted the lands for a home. No 
man who desired to be an actual set- 
tler I think has made any complaint 
of this kind. Likely this is merely an 
excuse for finding fault with the Com- 
missioner and trying to wing him po- 
litieally. 

Liks the party went out turkey 
hunting when he was cursing him- 
self for not getting the turkey. He 
saw a great big fat gobbler 


fired, but just as he pulled trigger 
‘‘old Betsy’’ wobbled and he broke the 
turkey’s wing. He concluded he 


‘would catch him; he laid down his 


gun and took after him; he ran him 
about a mile, and the gobbler started 
up a long slant and the hunter con- 
cluded to give up the chase; he 
stopped, had to giveit up, and said: 
‘“‘Well, you may go, but I hope I have 
got you so that you will roost low in 
the future, and that is all I wanted.”’ 
The old gobbler’s wing soon got well 
aud he was flying as high as ever. 

There is, necessarily, a great deal 
done in the different departments of . 
the Land Office, the details of which 
can not be looked after by the Com- 
missioner in person, and has to be en- 
trusted to the clerks; yet, he does aot 
ask to be shielded from resposibility 
on that account; as to the charges 
made in the articles of impeachment, 
he assumes aJl the responsibility and 
courts investigation as to all his offi- 
cial acts. either those done in person 
or those done by his clerks. If there 
is a misconstruction of the law, he de- 
sires to find it out and be governed by 
the proper construction, as much as 
any member of this court. 

4. Did respondenot’s acts and con- 
duct in relation to permitting parties 
to remain in the Land Office, after 
office hours, have the necessary im- 
peachable’ elements? Mr. Schmidt 
was permitted to remain there tor two 
reasons, namely: first, so that he 
could do his work and not interfere 
with the clerks in the office in their 
work, as they were using the books 
during office hours, from which he 
desired copies, and the Commissioner 
did not have the clerks to do the work 
desired; and second, because the Com- 
missioner believed it to be to the in- 
terest of the State to have the copies 
made, as he thought that in this way 
he would get rental for the State ona 
great deal of land, which was not pay- 
ing the State anything. 

As to Williams, this was done fur 
the benefit of Hall county, one of the 
newly organized counties in the Pan- 
handle. The county desired the field 
notes of land situated in that county, 
and the Land Office, with the force it 
had, could not do the work,and con- 
tract was made with Williams to do 
the work, and in order tocomply with 
the wishes of Hall county through her 
commissioners, he was permitted to 
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remain after office hours 1n one part’ beliéved he had a right, and it was 
of the building and get up said Reid his duty to do so. 

notes Neither party ever went up: 6. Does the evidence satisfy your 
stairs in the Land Office where the minds that the acts of respondent in 
files of papers and file room are; in fact, ' re attempting to procure a false cer- 
that was locked every after noon, when | tificate from William Bramlette, as to 
the office was closed, with combina. | map of Liberty county, contain the 
tion lock, and none of the parties there necessary elements of impeachable 
knew the combination. : matter? 

And, again, the parties were there! L. 38. Ross, Jr., testified that he 
with the night watchman, whose: wrote the certificate, which was 
duty it was to remain at the Land Of- ' taken by John McGaughey tor the 
fice from the moment the office was. purpose of being taken to Mr. Bram- 
closed in the afternoon uutil next: lette to sign as chief clerk, and that 
morning when it was opened, and he' he copied the same trom another cer- 
was instructed to let these parties re- | tificate which he had prepared for the 


main, each in a certain room, and do' Commissioner to sign; that one was a 
the particular work they had in hand : copy of the other, and that the one 


and which was definitely understood. 


| produced in court ‘and signed by the 


That charge bears on its face evidence | Commissioner was the first written 


of littleness and enmity. The author 
of it, or rather the party who inspired 
it, is to politics as boarding house 
gossip is to societ y—one of those little, 
mean delightful things. Some men 
are as are as jealous and eager to raise 
a fuss as some women are to goto a 
wedding—the former oa account of 
some imaginary wrong received or for 
hope of benefit or for mere cussedness, 
the latter to see another man brought 
to subjugation. 

5. Do the facts in re reclassifying 
the value of the timber on lanas in 
Newton and Jasper counties contain 
the criminal elements of an impeacha- 
ble offense ? 

Mr. E. I. Kellie, formerly State sur- 
veyor and at present county surveyor 
of Jasper connty, made most of the re- 
ports upon which the said reclassifica- 
tions were made; he is a gentleman 
wno has lived there in that county for 
a long time and is well and favorably 
known, and has always, so far as the 
evidence shows, been found honest 
and competent and perfectly reliable. 
It is submitted that the Commissioner 
was justified, perfectly, in relying on 
reports trom him, and it is not even 
attempted to show that his reports are 
not perfectly correct. Not a single 
witness is even introduced to contra- 
dict his reports. Some of the timber 
was decaying and some of it was being 
destroyed by worms, and the sur- 
rounding timbers on other lands were 
being all cut down, and there was dan- 
ger of the tramways being moved 
away; and as a business proposition 
it was submitted to the Commissioner 
what was best to be done, and he con- 
cluded that the best interests of the 
people of Texas demanded that the 
timber be reclassified and sold, and he 
gave his trust his best judgment in 
thia matter and sold the timber, as he 


and that the other one was copied 
from it. 

John McGaughey testified that the 
certificate and map prepared by said 
Ross was the identical map which he 
took to Mr. Bramlette, and was the 
one he refused to sign. The respond- 
ent never saw the certificate which 
Mr. Bramlette refused to sign, and 
had nothing to do with the kind of 
certificate that should accompany the 
map, and Knows nothing of it bein 
presented to Mr. sramlette unt 
some time after it was presented; 
therefore no guilt could attach to him 
in the matter, even if there had been 
any guilt. 

Now when we recollect the purpose 
of the certificate, and that it was asked 
for by Mr. Townsend, a member of the 
Legislature, that it was made as he 
desired it, and that there was nothing 
secret about this, nor in any of the 
other official acts of the respondent, 
and that the map on its face, on which 
the certificate was written, showed 
the situation of the school lands, it is 
but reasonable that Mr. Bramlette, 
and those acting with him, were mis- 
taken; and Iam willing to give the 
charitable opinion that it was a mis- 
take on their part as tothe wording of 
the certificate, otherwise they would 
be guilty of a great wrong indeed, one 
of the zreatest, wanting in gratitude, 
to say the least of it, and here I am 
reminded of a portion ‘of Shakespeare’s 
Hamlet, which, if some of respon- 
dent’s official family has attempted to 
assassinate his good name, I think is 
applicable; the only difference, one is 
to take hfe, the other good name. 


Hing—Noa_ place, indeed, should murder 
sanetuarize; 

tevenge should have no bounds, 
Laertes, 

Will vou do this? Keep close within your 


chamber: 


But, good 
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Hamlet, returned, shall know you are come | impeachment being preferred against 


home: 

We'll put on those shall praise your excel- 
ence, 

And set a double varnish on the fame 

The Frenchman gave you; bring you, in fine, 
together, 

And wager o’er your heads: he, being remiss, 

Most generous and free from all contriving, 

Will not pernse the foils, so that, with ease, 

Or with a little shuffling you may choose 

A sword unbated, and, in a pass of practice, 

Requite him for your father, 

Laertes—I will do’t: and for the purpose 
anoint iny sword. 

I bought an unction of a mountebank, 

So mortal, that but dip a Knife in it, 

Where it draws blood no cataplasm go rare, 

Collected from all simples that have virtue 

padey ae noon, can save the thing from 

eath, 

That is but scratched withal: I’ll touch my 
point 

With this contagion; that, if. I gall him 
slightly, 

It may be death. 

AKing—Let’s further think of this: 

Weigh, what convenience, both of time and 
means, ; 

May fit us to our shape: If this should fail, 

And that our drift look through our bad per- 
formance, 

*"Twere better not assayed: therefore this 

roject 
Should have a back, or second, that might 


re) 
If this should blast in proof. Soft;—let me 


se 
We'll make a solemn wager on your cun- 


nings, 

I ha’t: When in your motion you are hot 
and dry, 

(AS re your bouts more violent to that 


end) 

And that he calls for drink, I’ll have pre- 
pared for him 

A chalice for the nonce; whereon but sip- 
pirg, 

If he by chance escape your venomed stuck 

Our purpose may hold there. 


The respondent’s reputation, and 
of his family is as dear to him as life 
itself. 

Who steals my purse steals trash; ’tis some- 
thing, nothing; 

’Twas mine, ‘tis his, 8nd has been slave to 
thousands; 

But he that filches from me my good name 

Robs me of that which not enriches him, 

And makes me poor indeed. 


May it please the court, we respect- 
fully submif that the honorable man- 
agers in this case have failed to show 
any, moral turpitude, or fraud, or even 
willful wrong on the part of respond- 
ent, much less any crime, in connec- 
tion with any of the articles of im- 
peachment. On the other hand, the 
evidence is convincing that he has 
been as faithful to the trust reposed in 
him by the people of Texas, as he was 
faithful, brave and gallant for four 
long years, from 1861 to 1865, when he 
was fighting for his native land and 
beloved country. 

I conclusion, may it please this High 
Court of Impeachment, we submit the 
case fully explained. It is true you 
can not retrieve the respondent from 
the misery caused by these articles of 


him, but he has been supported all 
through this trial by a feeling of con- 
scious innocence, in the full confidence 
that a judgment of acquittal by his 
jurors will restore him to his family, 
to friends and his country. 


Hoa. T. C. Wynne, for the State, 
submitted the following: 


To the Honorable Court of Impeach- 
ment : 


I shall not attempc to discuss at 
length the propositions of law raised 
in this case, but will be content with 
the discussions already made by m 
co-counsels, anc. wlll only state what 
conceive to be the law without going 
into details of the reasons or authori- 
ties bearing upon them. 

The first proposition of law involved 
in this proceeding, and one which has 
been sustained by the majority of the 
Court, is: That our constitutional 
provisions governing an impeachment 
proceeding are self-executing, and 
that it is not necessary in order to 
make the Constitution operative 
that there should be a legislative en- 
actment better defining impeachment 
offenses and to morespecifically define 
the mode of procedure. 

That the foregoing propositions are 
true seems to be fuunded in soundest 
reason and upon the great weight of 
authority. Wecontend that the right 

'of impeachment is an inherent right 
of the people, 

That under our peculiar forms of 
political institutions, the power of the 
creation or abolition of an office, that 
the limitation or extension of the du- 
ties of an officer rest in the people, 
and this will not be denied by any one. 
That ifit be true, that the power to 
create or abolish an office, or toextead 
or limit its duties be lodged in the peo- 
ple of a State, then upon sound rea- 
son we believe that the people, who 
have created an office and defined the 
duties of its officer, have the power to 
remove such officer when he is not 
properly discharging the functions of 
such office. a the right to hold 
an Office in this State isa right re- 
ceived at the hands of the people, and 
when they are convinced that the du- 
ties of that office are not being per- 
formed by such officer with efficiency, 
skill aad honesty, then we think that 
the power which gave such right is 
sufficient to take it away; that the 
power which commissions such officer 
is able to cancel such commission. 

If these propositions be not true, 
then upon the election of an officer 
such officer becomes the custodian of 
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the liberty, the lives and the property 
of the people who elected him, in so 
far as the duties of his office extend, 
and the only poor pittance left to such 
people is the selection of his successor. 

The second proposition which we 
maintain is that an impeachable of- 
fense need not necessarily be a crimi- 
nal offense. 

That this has almost uniformly been 
held to be the law, I refer you to the 
arguments heretofore made. That 
this should be peculiarly true under 
our forms of government, I submit 
that the object of an impeachment 
proceeding is now confined to removal 
from office and disqualification from 
holding office, and that our Constitu- 
tion specially provides that an officer 
who may be impeached shall be sub- 
ject to the penal Jaws of the State. 
Under the laws ot Ergland, when im- 
peachment proceedings were first in- 
stituted, they took cognizance not only 
of the conduct of an officer in his of- 
ficial capacity, but they also tried the 
respondent for any such criminal of- 
fenseas he might be guilty of, hence 
the opinion maintained by a few law 
writers that it is a criminal proceed- 
ing. 

The purpose and object of a court of 
impeachment have undergone many 
changes since its inception, and now, 
under the laws of the United States, 
and each of the several States, it no 
longer retains its character as a crim- 
inal proceeding, and can no longer 
punish for crime, but it remains a court 
through which the people can speak, 
in order to rebuke an officer who may 
be derelict in his duties of office. 
Why ereate a great court, giving it 
extensive powers, and being in its 
very nature expensive and cumber- 
some, when the ordinary judicial trib- 
unals could take cognizance of and 
punish the same officers? Why not 
wipe out our Constitution providing 
for such a court, and passa legislative 
enactment, that upon the conviction 
of an officer for certain defined crimes, 
that such conviction should work for- 
feiture of his office and render him 
incapable of ever after holding office? 
. It has been urged that this is a crim- 

inal court, and therefore, before a 
respondent can be convicted, he must 
have alleged against ,hhim some offense 
known, designated and defined under 
our penal code. Weanswer that it is 
no more a criminal proceeding than is 
a court-martial trial, and that the 
weight of authority has designated it 
as political procedure rather than as 
criminal, and that we look tothe laws 


ot England for our precedents as we 
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do for our common law precedents. I 
further submit that a legislative en- 
actment such as is found in the code 
of criminal procedure can not nullify 
and render void a constitutional pro- 
vision which has provided for such a 
court, and defined its mode of pro- 
cedure. 

It has been further urged that an 
officer can not be held to answer for 
any acts done prior to his last election, 
and this contention has been sustained 
by a majority of the court. 

In the foregoing proposition I disa- 
gree with the court for the reason 
that our Supreme Court has decided 
that under the statute which says 
that no county or district officer shall 
be held to answer for any act of omis- 
sion or commission in his former term 
of office; that such statute only in- 
tended to embrace such acts as were 
condoned by the second election of 
such officer. Now, when our Supreme 
Court should construe the plain letter 
of the law in such a way, then, in the 
absence of such statute, I maintain 
that the officer is responsible for all 
acts done while in such oftice; but 
even if this proposition cannot be 
maintained then I take it that such 
officer who would seek to hide behind 
such a defense must allege and prove 
that the acts of his former term were 
known in order that they be con- 
doned. 

I wish to present one other observa- 
tion, and then I will state the facts as 
I understand them, and that other ob- 
servation is as the purpose and scope 
of an impeachment proceeding. e 
believe that the purpose of an im- 
peachment proceeding is to inquire 
into the conduct of certain officers in 
our State, and to determine whether 
such officers are faithfully, fairly, effi- 
ciently, diligently and honestly per- 
forming the duties of their offices. 

That such inquiry has wisely been 
provided for by articles of impeach- 
ment filed by the people of this State 
through its House of Representatives, 
and through their Senate the people 
pronounce their verdict as to the 
faithfulness, efficiency and honesty of 
their officers. That any actof misfea- 
gance, malfeasance or nonfeasance, 
any act of omission or commission, 
any mistake of law or tacts, any 
abuse of discretionary power, ig- 
norance of the duties of office, or any 
other act io and about such office 
which is not warrranted by law, is a 
proper matter for investigation, hav- 
ing in view the one main purpose, and 
that is, do all the facts and evidence 
taken as a whole show that the rights 
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of the people of this State have suf- 
fered, and will sufter if such officer is 
permitted to remain in office. 

That the articles of impeachment 
subserve the purpose only of notifying 
the respondent upon what points he 
may expect to produce evidence to 
meet the charges, and that no one or 
more of them need necessarily be 
grounds for a judgment of impeach- 
ment, but that if upon the whole the 
court is convinced that it is dangerous 
and unwise to permit such officer to 
enjoy hia office, then it is their duty to 
remove him. 

The articles of impeachment against 
the respondent, upon which demurrers 
have not been sustained, charge him 
with the following acts and official 
misconduct: 

Articles 1, 3,9, 11 charge that respon- 
dent, unmindful of the duties of his 
office, and in violation of his oath of 
office, did unlawfully, knowiagly and 
in violation of the law, sell certain 
sections of school land in Harris and 
Liberty counties to other tha: actual 
settlers. 

Articles 2, 4,10 and 12: That re- 
spondent, unmindful of the duties of 
his office and in violation of his oath, 
did unlawfully, in violation of the 
laws, sell certain lands in Harris and 
Liberty counties as isolated and de- 
tached lands, when, in truth and in 
fact, such lands were not isolated and 
detached. 

Article 6 charges that respondent 
unlawfully and in violation of his 
oath of office, made certain changes 
in the classification of certain lands 
in Harris county, and that respondent 
placed these lands upon the market 
and sold them ,before such clerk had 
received such notice of any change 
and before any of the citizens of that 
county had time in which to file their 
application to purchase. 

Article 7 charges that the respond- 
ent, unmindful of the high duties of 
his office and in violation of his oath, 
did unlawfully and corruptly collude 
with David Boaz, E. R. McLean, F. 
M. Beatty. S. DeCordova, T. F. Tay- 
lor and others for the unlawful pur- 
pose of enabling and permitting the 
persons named to purchase certain 
schoo) lands in Harris county and to 
give these purchasers an unfair ad- 
vantage in the purchase of these 
lands over other citizens, and es- 
pecially the citizens of Harris county. 

Article 138 charges that respondent 
sold certain lands in Liberty county 
at $2.00 per acre, when such lands 
were worth much more than this price, 
and that respondent knew:such lands 
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were worth much more than this 
amount, or could have known it by 
inquiry. 

Article 15 charges the respondent 
with unlawfully and corruptly collud- 
ing with David Boaz and E. Freiden- 
haus and others for the unlawful pur- 
pose of enabling and permitting these 
persons to purchase certain school 
lands in Liberty county, and to give 
such purchasers an unfair advantage 
in the purchase of these Jands over 
other citizens, and especially the citi- 
zens of Liberty county. 

Article 17 charges the respondent 
with having violated a plain statute 
in permitting certain persons to re- 
mainin the Land Office after office 
hours, and to have access to the pub- 
lic records of that office without such 
persons being in the chargeand under 
the direction ot a clerk or officer of that 
office. 

Articles 21 and 22 charge the re- 
spondent with unlawfully and im- 
prone cancelling the valuation 

eretofore placed upon certain tim- 
bered lands in Jasper and Newton 
vounties, and improperly and in viola- 
tion of the law, repriced and reval- 
ued such lands upon the unsworn 
statement of E. I. Kellie, who was 
not employed by the State as its agent, 
but ag the agent of the party wishing 
to buy, and who did buy the timber on 
these lands afterits reduction in price. 

Article 25 charges respondent with 
having attempted to procure from 
Wm. Bramlette, chief clerk of the 
Land Office, a false certificate in writ- 
ing. 

Now, if our construction as to the 
purpose and scope of an impeachment 
proceeding be correct, then the ques- 
tion is, under the evidence as a whole 
adduced in the trial of this cause, un- 
der the articles of impeachment here 
filed, has the respondent been guilty 
of such official misconduct or ignor- 
ance of law or facts, or of such abuse 
of power or discretion or absence of 
skill as such officer, as that the people 
of this State have suffered from his 
official acts? 

If such conclusion be correct, then 
under tne law applicable in this trial, 
will the facts as developed warrant 
this court in removing respondent 
from office? 

The facts show that on the 8th day 
of November, A. D. 1892, respondent, 
W.L. McGaughey, was elected to the 
office of Commissioner of the General 
Land Office, and that after such elec- 
tion, on or about the 16th day of De- 
cember, of the year 1892, the respond- 
ent, acting as such Commissioner, sold 
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certain public: free schovl lands in 
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The other opinion was that these 


Harris county, and onor about the 23d several institutions having received 


of January, 1893, he sold certain public 
free school lands in Liberty county as 
isolated and detached lands to others 


these lands as a donation from the 


State, and such lands necessarily be- 
ing left to the control of the State, 
than actual settlers. That these lands 


through the Legislature, and these 


were divided into sections of 640acres, public institutions being a part of the 
and were contiguous to each other State government, and depending 
and formed two blocks of about thirty | upon the State for its support, that it 
and forty sections respectively. That was not only a power left to the Legis- 
the block of about thirty sections of lature, acting for the State, to control 
Liberty county wasa partof a large | and manage these lands as it thought 
block of surveys in number about one best, but it was the duty of the Legis- 


hundrei and thirty, which lay in Lib- ; 


erty, Jefferson aod Chambers coun- 
ties, and that all of these one hundred 
and thirty sections, out of which the 
respondent sold these sections lying 
in Liberty, formed one continuous 
block, and that these surveys were 
contiguous to each other. 


lature to pursue the same policy in 
the sale and disposition of these lands 
as they had pursued in the sale and 
disposition of its own lands. 

Under the first of these two policies 
was the act of 1881, which act did not 


‘require settlement, and placed the 
| minimum price of the school iands at 


The acts of 1859, section 22, being! one dollar per acre. It was under this 


an act to regulate the sale and lease | 


of the public free school lands, aud 
which amended a similar act of 1887, 
reads as follows: 

‘*The Commissioner of the General 


| this State. 


act that immense landed estates were 
acquired by individuals and by cor- 
porations, which was soon looked upon 
as a menace toa proper settlement of 
So at the first regular 


Land Office, under the direction of: meeting of the Legislature after the 
the Governor, may withhold fron. | act of 1881 had gone into effect, that 


lease any agricultural lands neces- | 


sary for purposes of settlement, and 
no agricultural lands shall be leased 
if, in the judgment of the Commis- 
sioner, they may be in immediate 
demand for settlement, but such 
lands may be held for settlement and 
sold to actual settlers only under the 
provisions of this act; and all sections 
or fractions of sections in all counties 
orgavized prior to the first day of the 

ear of January, 1875, except Kl Paso, 

ecos and Presidio counties, which 
sections are detached and _ isolated 


Legislature passed an act repealing 
the law of 1881, and providing that 
when any school or other public lands 
were classed as suitable for agricul- 
ture, such lands so classified should 
only be sold to actual settlers. After 
a trial of this Jaw for four years the 
Legislature of 1887, believing that 
lai' ds which were suitable for agricul- 
tural purposes were being classed as 
dry grazing lands, and they were 
therefore being sold to anyone with- 
out requiring settlement, repealed the 
law of 1883 and enacted the law under 


from other public lands, may be sold | which the lands in Harris and Liberty 


to any purchaser, except to a corpo- 
ration, without actual settlement, at 
not less than $2 per acre, upon such 
terms as the Commissioner of the 
General Land Office may prescribe.” 

And this is the act upon which these 
sales not requiring settlement were 
made. In order that we may arrive at 
a reasonable and proper construction 
of the statute just quoted, I submit 
that there obtained, up to the date of 
the first enactment of the above stat- 
ute, two views as to the policy which 
should be pursued by the State in the 
sale of all lands held in trust for the 
several public institutions. The one, 
' that the State, holding such land in 
trust for these public institutions, 
should sell these lands to whomsoever 
wished them, so long as that such sale 
be made on such terms as would result 
beneficially to the institutions owning 
them. 


counties were sold by this respondent. 

The act of 1887, as amended ia 1889 
and 1891, contemplates the actual set- 
tlement of all public lands, whether 
agricultural or dry grazing, and in no 
instance is there an exception to this 
rule save and except as provided for 
in section 22 of that act. 

Again, our Constitution has uni- 
formly made ample provision for all 
persons who wish to acquire a home 
in this State. 

It has even gone to the extent of 
ne a preference to actual settlers 
upon lands which have been surveyed 
eff and given to the respective coun- 
ties in this State for school purposes. 

I submit the further consideration 
that the lease of public lands in this 
State had its birth in the policy that 
these lands were to be sold only to 
actual settlers, and that the system of 
leasing lands was for the purpose only 
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of receiving a reasonable revenue from | sections, and this ruling had been ad- 


these lands until they were needed 
for settlement. And in pursuance of 
this policy, the act of 1885, which first 
inaugurated the lease system, would 
only permit a lease to be made subject 
to sale. 

That under the Jaw of 1887, which 
was more exacting as to the occupancy 
of land, they also provided for an ab- 
solute lease for a certain period. Under 
this act of 1887 as amended in 1889 and 
1891, it was a condition precedent 
that a purchaser of any school Jand 
should actually settle upon the same; 
that this being true, hence the neces- 
sity of providing an absolute lease in 
order that all the school lands could 
be utilized, and bring a revenue. 

I submit one further fact in order 
that we may properly construe sec- 
tion 22, and that is that there are mil- 


hered to up to the date upon which 
game were placed upon the market in 
Harris county. 

Respondent offers in justification of 
his ruling, ‘‘ that the blocks of school 
land in Harris and Liberty counties 
could be sold as isolated detached 
lands, and therefore to others than 
actual settlers,’’ that his predecessor, 
R. M. Hall, had so ruled. 

The facts developed that a few sec- 
tions of land in counties organized 
prior to 1875 were sold by R. M. Hall 
as Commissioner as isolated and de-. 
tached, which were not detached 
lands, but that the ruling of his pre- 
decessor, R. M. Hall, was that such 
lands could not be sold to others than 
actual settlers unless they were de- 
tached and isolated, and that up to 
the date of the said Hall’s retirement 


lions of acres of school lands in those: from office that there had been but 
counties organized since 1875, which ! few applications to buy these lands 


are absolutely worthless for any other | 


purpose than grazing, and which will 
probably never be worth anything for 
any other purpose, and under the law 
of 1887 these lands can not be sold to 
any other than an actual settler. 


and but little attention had been paid 
to this statute. 

But for the purpose of this argu- 
ment, concede that Hall did so rule, 
is this a justification tor a plain and 
palpable violation of the statutes by 


In the light of all these tacts, and inj this respondent? And in view of the 


order that we may not do violence to 
the language employed, and that we 
may be inacco:d with common reason, 
I submit that the Legislature of 1887 
meant to say in the section now under 
consideration, that in all counties ex- 
‘cept El Paso, Pecos and Presidio, 
which were organized prior to 1875, 
and in which were located isolated 
aad detached sections of school lanc, 
that such sections should be sold to 
anyone except a corporation. and that 
sueh purchasers would not be required 
to settle upon same. 

Why such a section in an act that 
requires settlement even io the most 
arid districts of Texas? It was for 
the reason that in many ot the older 
counties, those organized before 1875, 
there was land in small quantities, 
which was isolated and detached from 
other public lands, and which were 
unfit for settlement, land which could 
only be utilized by some pasture own- 
er. That ‘his is a proper construction 
is further supported by the fact that 
this respondent so held. 

The evidence shows that this re- 
spondent had uniformly held that 
these lands were not subject to sale to 
anyone except to an actual settler, and 
that numerous applications not re- 
quiring settlement had been made to 
buy these Jands and that they had all 


fact that this respondent had uni- 
formly ruled differently up to this very 
sale; and in view of the further fact, 
that the evidence devolops that this 
respondent annouaced upon assuming 
the duties of his office, that he did 
not expect to run this office as his pre- 
dezessor had, is it not now in bad 
taste for respondent to attempt to hide 
himself behind such a precedent, and 
is not such a defense merely a sub- 
terfuge ? 

The facts develop that at the date 
of these sales of lands, all land in Har- 
rigs and Liberty counties, they had 
materially enhanced in value, and 
that these sections which were sold by 
this respondent at $2.00, were worth 
from $3.00 to $5.00 per acre. That an 
increase in the value of these lands 
was a matter well known to all the 
citizens of these counties, and in fact, 
it was of such notoriety that people 
were coming from all parts of the 
State to purchase land in this section 
of the country. 

If these facts be true, and if the 
Commissioner of the General Land 
Office stands a representative of the 
whole peovle of this State, to manage 
their landed interest for them then I 
submit that a material increase in the 


| value of these lands should have been 


known to him, and that it becomes 


been refused upon the ground that/| his duty to regulate the price of these 
they were not isolated and detached | lands in accordance with their real 
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value and the price which they would 
bring. Andin his failure or refusal 
to do so, he has violated the trust re- 
posed in him, and has been negli- 
gent of the interest of his constitu- 
ency. 

The statute of 1887, under which this 
respondent sold these lands, provides 
in section 6 that “It shall be the duty 
of the Commissioner of the General 
Land Office to notity in writing the 
county clerk of each county of the val- 
uation fixed upon each section of land 
in his county, and in each county at- 
' tached to it for judicial purposes, 
which he offers for sale, which notifi- 
eation shall be kept by the clerk in 
his office and recorded in a well bound 
book, which shall be opened to public 
inspection.” 

The evidence developes that under 
the foregoing statute this respondent 
did not give the clerk of Harris coun: 
ty notice of having changed this land 
from lands upon which settlement 
was required to land upon which set- 
tlement was not required by a pur- 
chaser, and that before any notice 
whatever had been sent to this clerk, 


that this respondent had sold lands to | 


others than actual settlers. and at that 
very time the clerk of Harris county 
had such lands listed upon his book as 
requiring settlement. 

And that it becomes the duty of the 
Comniissioner of the General Laud Gt- 
fice to always notify these several 
county clerks of any change. The 
purpose and object of this clause is 
apparent. It is in order that the peo- 
ple in each county may have a record 
upon which they can know what pub- 
lic lands in their county are held for 
sale,and upon what termsand at what 
price, and in order that they can make 
out and prepare an application of pur- 
chase or lease of such land without 
going tothe General Land Office, or 
else applying through a land agency 
here in Austin. 

I submit that the respondent has 
not complied either with the letter or 
spirit of this statute. A notice given 
the clerk of Harris county, which was 
received on the 16th day of December, 
of achange in the manner of the sale 
of lands in Harris county is certainly 
an idle ceremony and mere mockery 
when the land about which the 
change has been made was sold in 
Austin on the very day such notice 
was received in Houston; that upon 
the very date upon which the clerk of 
Harris county had received respond- 
ent’s notice of the change that re- 
spondent sold a large per cent of all 
the sections remaining; that the citi- 
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zens of Harris county who may have 
wished to buy, not as actual settlers, 
had?no opportunity to so purchase. 

I submit that the purpose of the . 
foregoing statute is that a record of all 
lands in each of the several counties, 

;the manner of their sale and their 
| price should be kept by the several 
county clerks of their counties, and 
| that this respondent has been recre- 
-ant to hia duties and the trust imposed 


le . ° . ° : 
‘in him in not having made this notice 


"as directed by law. 

| Now as tothearticles charging col- 
‘lusion with David Boez aud others, 
| for the purpose of giving them an un- 
fair advantage in the purchase of cer- 
tain lands: 

' The evidence develops that re- 
| spondent had repeatedly had applica- 
tions to purchase these landsin Harris 
and Liberty counties by other than 
actual settlers, 

That in pursuance of a ruling of 
respondent, upon his induction into 
| ottive, he refused to award the lands 
|upon any other application than 
i that of an actual settler. That he had 
always assigned as his reasons tor re- 
fusing these applications the fact that 
the lands were attached and could 
not be sold under section 22 of the act 
of 1887. | 

That just prior to the date of the 
order of respondent, placing all the 
| lanas in Harris county on the market 
to any one who wished to buy, that 
the repondent had sold sections o 
laod not isolated and detached, to 
others than actual settlers. 

' That just prior to the date of the 
order of :espondent placing all lands 
in Liberty county on the market to 
anyone who wished to buy, the re- 
spondent had sold sections of land not 
isolated and detached to A. Swartz, 
P. J. Lawless and H.M. Carter, who 
were hnotactual settlers. That upon the 
respective dates on which respondent 
placed all lands in these counties sub- 
‘ject to sale to anyone, and before the 
county clerks of these counties were 
so notified, respondent sold the greater 
part of these Jands to David Boaz, 
C. H. Dillon, S. D. DeCordova, T. F. 
Taylor, T. M. Beatty, E Friedenhause 
and others. Thatupon the day before 
the county clerk of Harris county re- 
eeived respondent’s notices of a change 
in the classification of the school lands 
of his county, one S. D. DeCordova, 
who lives in Austin, came into the 
office of the county clerk of Harris 
county and inquired of sueh clerk if 
he had received this notice, and upon 
being answered in the negative, De 
Cordova remarked that he would 
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probably receive such notice on_ to- 
morrow, and that the clerk did re- 
ceive the notice on the succeeding 
day. That DeCordova,wheun informed 
of the receipt of this notice by the 
county clerk of Harris county, asked 
such clerk to file and record the notice 
and to acknowledge its receipt by tele- 
gram, and this the clerk did. 

That upon the date of tne filing of 
an order by respondent placing all 
lands of Liberty county upon the 
market, that one E. Friedenhause, 
who lives in Austin, came into the of- 
fice of the county clerk of Liberty 
county and cailed upon the clerk for 
an examination of the order, and 
when same had been filed and re- 
corded, and at theinstanceof Frieden- 
hause, the county clerk of Liberty 
county acknowledged receipt of this 
notice by telegram. That respondent 
had repeatedly been solicited by 
land agents to place these lands upon 
the market to others than actual set- 
tlers, which he had heretofore refused 
to do; that just prior to the time the 
lands of Harris county were placed 
upon the market one David Boaz 
came into the sales department of 
schoo] lands and presented his appli- 
cation to purchase, and upon its being 
refused he (Boaz) and sales clerk went 
to respondent; that respondent stated 


that he believed he _ could sell 
these lands under section 22, 
fhat is, not requiring settlement; 


that the sales clerk and the chief 
clerk of the school Jand depart- 
ment disagreed with the respondent; 
that in a short time the respondent 
ordered the sales to be made under 
section 22. 

That at the time the lands of Lib- 
erty county were placed upon the 
market under section 22, David Boaz 
came into the office and complained of 
the action of the Commissioner at not 
giving him notice of the sales of land 
in Harris county which had _ been 
placed upon the market under section 
22, and that the Jands of Liberty coun- 
ty should be placed upon the market 
under section 22; thereupon respond 
ent inquired: ‘Do vou wish to buy 
any of these Jands, Tuck ? 

Boaz answered that he did, and had 
the application in his pocket. Re- 
spondent turned to his clerks and or- 
dered them to place the lands on the 
market under section 22. That all of 
these lands were sold within a few 
days of the time they were put upon 
the market under section 22. That 
the applications of Boaz for purchase 
of these lands were filed before notice 
was given to the county clerk of Lib- 
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erty county,aad awards were made 
| to him on the same day that notice of 
ia change in the ruling was received 
by county clerk of Liberty county. 

That since the sales of these lands 
in Liberty county, there have been 
applicaticns made to buy like lands 
and a part of the same block, which 
lands lie in Jefferson and Chambers 
counties, which applications have 
been refused on the grounds that 
these lands were not detached and 
isolated. 

These last applications were made 
largely by parties who live in Jeffer- 
son and Chambers counties. That 
these lands were sold at the minimum 
price, and that they were worth more 
than this amount. 

Under the facts bearing upon this 
point we submit that the respondent 
did not act in good faith to the people 
of this State, and that he gavecertain 
rights to these persons named, and 

; that he refused the same rights to 
other citizens. That his change in 
ruling came about, not for the reason 
that the State would be benefited, but 
in order that his friends should re- 
ceive a bounty at the expense of the 
State. We take it that it is a fair de- 
duction from the evidence that re- 
spondent Knew that these sales were 
illegal, for the reason that he was so 
advised by his attorney, W. K. 
Baylor, and that he had himself al- 
ways heretofore ruled that way; and 
from the fact that except when these 
particular persons were seeking to 
buy, he even ruled after these sales 
that he would not sell similar lands in 
this maoner. 

Upon the charge of repricing and re- 
valuation of certain timbered landsia 
Jasper and Newton counties, the evi- 
dence shows: 

That E. I. Kellie, who had formerly. 
been a regular State classifier of pub- 
lic lands and who was at that time 
in the employment of the Cow Creek 
Tram Company and the Beaumont 
Lumber Company, made statements to. 
this respondentin which he claimed 
that the classification now on file in 
the Land Office of the timber on cer- 
tain Jands placed the price of timber 
too high, and submitted a very mate- 
rial reduction in the price of the tim- 
ber on about nine sections of these 
lands; that upon this unsworn state- 
ment of Kellie, and without further 
investigation, this respondent re- 
priced this timber as suggested by 
Kellie and upon the same day sold 
such timber at such a reduced price to 
those companies for whom Kellie was 
wor.ing, and at the time a reduction 
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was made by respondent of the price 
upon this timber; that respondent 
Knew that Kellie was the paid em- 
pve of the purchasers of this tim- 

er; that the reduction by reason of 
the repricing of these lands amounted 
to about $14,800. 

Under the classification and sale of 
public land, and the statutes and laws 
governing same, such classification 
can only be made by some agent duly 
appointed, and this the records of the 
Land Office show had been done, and 
this official classification and price for 
these timbered lands were, at the time 
of this repricing, on file in the Land 

ce. 


The respondent disregarded these 
classifications, and without authority 
accepted a price far below the official 
classification price, and this upon the 
unsworn statement of an employe of 
the purchaser. No evidence was pro- 
duced to show that this repricing was 
fair and correct, nor was it pretended 
that this respondent acquainted him- 
self with the facts as to the necessity 
of a reduction in the price of these 
timbered lands; on the contrary, it 
affirmatively appeared that he was 
acquainted with their value, and in 
the absence of any law which would 
permit the respondent to accept any 
such classification, and in the absence 
of any knowledge on the part of re- 
spondent as to the valueof this tim- 
ber, and upon an unsworn statement 
of an employe of the purchaser, we 
take it that, had this respondent been 
mindful of his duties of office and 
faithful to the trust imposed in him, 
and had he not recklessly disregarded 
his oath of office, he would have re- 


fused to sell such timber at a valu-. 


‘ation much below that which had 
heretofore been placed upon such tim- 
ber, and which, so far as we know, 
save and except the unsworn state- 
ment of an interested party, was the 
true and real value of same. 

Upon the article charging respon- 
dent with having permitted certain 
parties to remain in the office after 


office hours without being in charge of 


a clerk, the evidence as to whether 
this violation of law oceurred before 
or after the last election was conflict- 


ing, and it is left tothe court to say’ 
whether or not this violation of a plain | 
statutory law was eliminated from the | 
trial of this case by the deadly blowof | 


a demurrer. However, the witness, 
David Crockett, testified that the vio- 
lation occurred since the last election. 

If the court was of the opinion that 
the evidence sustaining this article, 
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law, and in open violation of the 
statutes, were permitted by respon- 
dent to remain in the Land Office after 
office hours, it isonly another evidence 
of a disregard of the statutes and laws 
made for the government of this of- 
fice. 

Upon the last article the evidence 
| established that respondent, about 

thirty minutes before William Bram- 
lette was presented with a false certi- 
ficate by respondent’s son, John Me- 
Gaughey, spoke to Bramlette, the 
chief clerk, and stated to him that a 
member of the House of Representa- 
tives wished a certified map of Liberty 
coubty, and that his son John would 
present such map tor authentication 
by him (Bramlette). That John Me- 
Gaughey did present Bramlette with 
such map, with a false certificate upon 
it, to be signed and authenticated. 
That upon the refusal of Bramlette to 
sign such false certificate, it was 
taken away and destroyed by John 
| McGaughey, aud that a different cer- 
tificate upon a similar map was pre- 
sented to respondent, and by him 
signed and authenticated as Commis- 
sioner of the Land Office. The evi- 
dence is clear that the certificate pre- 
sented to Bramlette was false, and 
‘that this map and certificate was de- 
stroyed, and that without mutilating 
this certificate, except by erasing 
probably three words. this same map 
and certificate could have been authen- 
ticated by respondent. That the au-. 
thentication of respondent was just 
such authentication as Bramlette 
stated could by made, and wholly dif- 
ferent trom the one presented to 
Bramlette. 

That such certificate as Bramlette 
refused to sign was Known to respond- 
ent to be false, appears from the fact 
that respondent had been asked to 
have such certificate made, and that 
such certificate was made upon the 
suggestion of respondent and from the 
‘further fact that respondent stated to 
‘Bramiette who would present to him 
' the certificate for authentication. 

Had the false certificate presented 
to Bramlette been true then this re- 
spondent would have heen guilty of 
no Violation of the law in the sale of 
lands in Harris and Liberty, and it 
could have been used in the discussion 
of the articles of inpeachment before 
the House very effectively. 

The evidence of John McGaughey 
and respondent was to the effect that 
respondent never saw the false cer- 
tificate presented to Bramlette. These 
being the only two witnesses obtain- 


and these parties, without authority of! able on this particular point, of course 
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they place the burden upon the 
shoulders of son Joho, who is not on 
trial. 

Now, in the light of all these facts, 
has the State proven such offivial mis- 
conduct, such acts of open and palpa- 
ble violation of the laws and statutes, 
such unwarranted changes in the 
rules of the Land Office, such prefer- 
ence to certain friends in the purchase 
of public lands, such ignorance of law 
or fact as would warrant the court in 
removing respoudent from office ? 

The office of Commissioner of the 
General Land Offire is probably one 
of the most important in this State, 
and the duties of that officer are of 
the widest range, and he probably 
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as to this change? A notice which 
they had a right to expect; and again 
such an important change of a ruling 
of that office ought not to have been 
made upon the solicitation of those di- 
rectly interested in such changes, and 
especially is this true when the rul- 
ing was changed in Liberty county in 
order thata disgruntled land agent, 
one David Boaz, might become a pur- 
chaser of some of these lands. 

The interest of the people of this 
State cannot be in safe hands when 
its Commissioner will reduce the price 
of the timber of nine sections of land, 
14,660 acres, and this when he was in 
blissful ignorance of whether or not 
auch reduction was warranted, and 


has a greater discretionary power; uponthe unsworn statement ofan in- 
than any other ofticer in this govern-,| terested party who was not commis- 


ment. 

It would be totally impracticable to 
attempt to make a jaw to cover every 
act to be performed by that officer. 
The Legislature must be content to 
lay down general laws for the govern- 
ment of that office, and leave the de- 
tails as to its government to the Com- 
missioner. The rules of this office es- 
tablished by the Commissioner  as- 
sume almost the dignity of a law, and 
should be adhered to with as much 
rigidness as the law; these rules 
should be made only upon the most 
mature deliberation, and should be 
changed only when the wisdum of 
change is patent. 

Again, the Commissioner of the 
Land Office has it in his power, if he so 
wishes, tolargely destroy the property 
interest of the people of this Statein 
their public lands, and to preter cer- 
tain men to their gain, and to the loss 
of the people of the State. 


tionary powers. 

I submit that under the facts of this 
cage the respondent has not shown 
that fidelity to the trust imposed in 
him as he should; that he has pre- 
ferred certain of his triendsin the sale 
of school Jands, when all the people of 
this State should have had an equal op- 
portunity to buy, and upon this point, if 
the respondent wished to be fair to all 
alike, it was his duty when he had 
made so radicala change in his zuling 
to the effect that the lands of Harris 
and Liberty counties could be sold to 
anyone, either an actual settler or not, 
that such change in his ruling should 
have been promulgated with almost 
the same publicity thata statutory law 
would. 

Ought he not at least to have com- 


He is of | 
necessity clothed with great discre- | 


_to possess himself diligently of 


sioned by law to make such classifica- 
tion, and upon the very day of such 
deduction to sell such timber to those 
who had procured such reduction. 

The property interest of the publie¢ 
in this State has and will suffer when 
its Commissioner will sell its public 
lands at the minimum price of $2 per 
acre When suen lands can readily be 
sold at from $3 to $5 per acre. Butitis 
urged that these errors came from ig- 
norance and not from a willful disre- 
gard of duties and laws. Concede 
this to be true, the people of this 
State can demand the removal of an 
officer tor ignorance as well as for cor- 
ruption. But ignorance or mistake of 
law or facts is no defense. 

‘‘A man who undertakes a public 
office is bound to know the law ee 
a 
the facts necessary to enable himina 
given case to act prudenily and 
rightly. If he do not, and through 
mistake of law or fact be guilty of 
negligence, t.e commits a penal of- 
fense. 

‘This seems hard law, but is essen- 
tial to the safety of the State. If an 
officer enjoying the emoluments of 
office and wielding its occasionally 
vast powers should beable to plead in 
defense of negligence that be mistook 
either fact or law, not only is there 
no negligence that can be punished, 
but ignorance and _ incompetenc 
would be the masks under which all . 
sorts of official misconducts should be 
shieided.”’ . 

The law says: ‘You are bound to 
know the law and the facts, and if 
you lean on advisers or subalterns who 
mislead you, this is the very thing for 
which you are to be punished.”’ Itis 
necessary that an officer be held re- 


plied with the law in giving notice to; sponsible for all his official acts, in 
the people of these respective counties | order that we may have an efficient 
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government, and any other doctrine 
will place a premium on ignorance. 
Court adjourned to 8 p. m. 


- AFTERNOON SESSION. 


Court met pursuant toadjournment. 

Lieutenant-Governor Crane presid- 
ing. 

Quorum present. 

Senator Kearby moved that the 
court do now proceed to vote on each 
of the articles of impeachment. 

Senator Imboden moved as a sub- 
stitute that the court retire to Judici- 
ary Room No. 1 for consultation. 

Lost. 

Senator Kearby’s motion was then 
adopted. 

Article 1 of impeachment read, to- 
wit: 

Article 1. That W. L. McGaughey, 
Commissioner of the General Land 
Oftice of the State of Texas, unmind- 
ful of the duties of his office, and in 
violation of his oath of office, did on 
the 14th day of October, A. D. 1892, in 
the county of Travis and State of 
Texas, as Commissioner of the General 
Land office, unlawfully, Knowingly, 
and in violation of the laws of the 
State, regulating the sale of public 
free school lands, offer for sale, and 
gell to persons who were not then and 
there actual settlers on such lands, 
the following. deseribed sections of 
the public free school lands of the 
State of Texas, situated in Harris 
caunty, to-wit: 

Sections 16, 18. 20, 22, 24, 28, 30. 82, 34, 
86, 46, 48, 50, 52, 54, 58, 60, 62, 64, 66, 68, 
- 70, 72, 74, 76, 78, 80, 82, 84, 86 and 88, in 
block No. ——, of Houston and Texas 
Central railroad location, which said 
sections of public free school lands 
were not then and there under the law 
subject to sale to others than actual 
settlers, as said W, L. McGaughey, 
then and there well knew, but were 
reserved for sale toactual settlers only. 

And the said W. L. McGaughey was 
then and there as aforesaid, guilty of 
gross misconduct in office, and of a 
wilful and palpable violation of the 
laws of the State of Texas. 

The question, shall this article of 
impeachment be sustained? was de- 
cided in the negative by the following 
vote: 


YEAS—2, 
Dickson, Yoakum. 
NAYS—20. 
Agnew, Kearby, 
Atlee, Lawhon, 
Baldwin, Lewis, 
Boren, McComb, 
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Bowser, McKinney, 
Cranford, Shelburne, 
Crowley, Simpson, 
Dean, Smith, 
Douglass, Steele, 
Greer, Swayne, 
Hutchison, Tips, 
Imboden, Woods. 
Jester, | 

ABSENT—l. 
Presler. — 

EXCUSED—3. 
Browning, Whitaker. 
Goss, 


Article 2 of impeachment read, to- 
wit: 

Article 2. That said W. L. Me- 
Gaughey, Commissioner of the Gen- 
eral Land Office of the State of Texas, 
unmindful of the duties of his office, 
and in violation of his oath of office, 
on the 14th day of October, A. D. 1892, 
aod on divers days thereafter, up to 
and including the 16th day of Decem- 
ber, A. D. 1892, in the county of 
Travis and State of Texas, as such 
Comniissioner of the General Land 
Office, unlawfully and in violation of 
the statutes of the State regulating 
the sale of the public free school lands 
ot the State, did offer for sale as sec- 
tions of the public free school lands 
detached and isolated from other pub- 
lic lands, and did sell the same to 
other than actual settlers thereon, 
the following sections of the public 
free school lands of the State of Texas 
situated in Harris county, Texas, to- 
wit: 

Sections 16, 18, 20, 22, 24, 28, 30, 32, 34, 
36, 46, 48, 50, 52, 54, 58, 60, 62, 64, 66, 68, 
70, 72, 74, 76, 78. 80, 82, 84, 86 and 88, in 
block No. 2, of the Houston and Texas 
Central Railroad surveys, which said 
sections of land were not then and 
there isolated and detached from 
other public lands within the mean- 
ing of the law, and were not then and 
there subject to sale to other than ac- 
tual settlers, but were reserved by law 
for sale to actual settlers only, all of 
which was then and there well known 
to said W. L. McGaughey, Commis- 
sioner, as aforesaid. And said W. L. 
McGaughey was then and there, as 
aforesaid, guilty of misconduct in of- 
fice, and of a gross violation of ehap- 
ter 99 of the act of the Twentieth Leg- 
islature of the State of Texas, as 
amended by chapter 56 of the acts ot 
the Twenty-first Legislature of the 
State of Texas, relating to the lease 
and sale of the public free school lands 
of the State. 

The question, shall this article of 
impeachment be sustained? was de- 


170 


cided in the negative by the follow- 
ing vote: 


YEAS—9. 
Dickson, Steele, 
Greer, Yoakum. 
Lewis, 
NAYS—22. 

Agnew, Jester. 
Atlee, Kearby, 
Baldwin, Lawhon, 
Boren, McComb, 
Bowser, McKinney, 
Cranford, Shelburne, 
Crowley, Simpson, 
Dean, Smith, 
Douglass, Swayne, 
Hutchison, Tips. 
Imboden, Woods. 

ABSENT—l. 
Presler. 

EXCUSED—3. 
Browning, Whitaker. 
Goss, 


Article 3 of impeachment read, to- 
wit: 
Article 3. That W. L. McGaughey, 
Commissioner of the General Lan 
Office of the State of Texas, unmind- 
ful of the duties of his office, and in 
violation of his oath of office did, on 
the dates hereinafter mentioned, in 
the county of Travis, State of Texas, 
as such Commissioner of the General 
Land Office, unlawfully, and in viola- 
tion of the laws of the State regulat- 
ing the sales of the public free school 
lands of the State, willfully and know- 
ingly offer for sale, and sell to persons 
who were not then and there actual 
settlers on such lands, certain sections 
of public free school lands situated in 
Harris county, Texas, which were not 
then and there under the law subject 
to sale to others than actual settlers, 
but were reserved for sale to actual 
settlers only, all of which was then 
and there well Known to said W. L. 
McGaughey, Commissioner of the Gen- 
eral Land Office as aforesaid. Said 
several sections so offered for sale and 
sold, and the dates of sale, and the 
numes of the purchasers of the re- 
spective sections are as follows, to- 
wit: 

Certain sections in block No.2 of the 
gurveys in the name of the Houston 
ae ee Central Railway Company, 
o-wit: 


No, of Name of 

section. purchaser. Date of sale, 
6 C.D. Dillon, Oct. 14, 1892 
20. +F. M. Beatty, Dec. 16, 1892 
22 F.M., Beatty, Dec. 16, 1892 
24 C.D, Dillon, Oct. 14, 1892 
28 =F, M. Beatty, Dec. 16, 1892 
30 E,R. McLean, Dee. 16, 1892 
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32 W.Thompson, Dec. 16, 1892 
34 C.D. Dillon, Oct. 14, 1892 
. 36 F.P.McLaughlin Dec. 16, 1892 
46 F.P.MeLaughlin,Dee. 16, 1892 
48 E.R. MeLean, Dec. 16, 1892 
a0 6Oor#F. M.. Beatty, Dec, 16, 1882 
52 W.Thompson, Dee. 16, 1892 
54 W.Thompson, Dec. 16, 1892 
568 W.Thompson, Dec. 16, 1892 
60 F.P.McLaughlin,Deec. 16, 1892 
62 §.D.DeUCordova, Dec. 16, 1892 
64 I.C. Stafford, Dec. 16, 1892 
66 David Boaz, Dec. 14, 1892 
68 E.R.McLean, Dec. 16, 1892 
70» «6T. F. Taylor, Dec. 16, 1892 
72 TT. F. Taylor, Dec. 16, 1892 
74 ‘T. F. Taylor, Dee. 16, 1892 
76 =T. ¥. Taylor, Dec. 16, 1892 
78 §.D.DeCordova, Dec, 16, 1892 
80 David Boaz, Dec. 14, 1892 
82 P.M. Cuney, Oct. 23, 1892 
84 C. D. Dillon, Oct. 14, 1892 
86 8S. D.DeCordoya, Dec. 16, 1892 
88 §.D. DeCordova, Dec. 16, 1892 


And said purchasers aforesaid were 
not then and there actual settlers on 
said sections sold to them respectively 
as said W.L. McGaughey then and 
there well knew. 

The question, shall this article of im- 
peachment be sustained? was decided 
in the negative by the following vote: 


. YEAS—8. 
Boren, Lewis, 
Cranford, McKinney, 
Dickson, Steele, 
Greer, Yoakum. 

NAYS—19. 

Agnew, Kearby, 
Atlee, Lawhon, 
Baldwin, McComb, 
Bowser, Shelburne, 
Crowley, Simpson, 
Dean Smith, 
Douglass, Swayne, 
Hutchison, Tips, 
Imboden, Woods 
Jester, 

ABSENT—1. 
Presler, 

EXCUSED—3. 
Browning, Whitaker. 
Goss, 


Article 4 of impeachment read, to- 


wit: 

Art, 4. Thatsaid W. L. McGaughey 
Commissioner of the (General Land 
Office of the State ot Texas, unmind- 
ful of the duties of his office, and in 
violation of his oath of office, did, on 
the several dates hereinafter men- 
tioned, in the county of Travis, in the 
State of Texas, as such Commissioner 
of the General Land Office, unlaw- 
fully, knowingly, and in violation of 
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the laws of the State regulating the 


| 


| 


eth Legislature of the State of Texas, 


sale of the public free school lands of; as amended by chapter 56 of the Acts 
the State, erroneously offer for sale as | of the Twenty-first Legislature. 


sections of public free school lands 
isolated and detached from other pub- 
lic lands, and did sell the same to 
others than actual settlers thereon, 
certain sections of public schoo! lands 
situated in Harris county, Texas, 
which were not then and there under 
the law isolated and detached from 
other public lands, and were not sub- 
ject to sale to others than actual set- 
tlers, but were then and there re- 


Ag 
served by law for sale to actual set-| Atlee 


tlers only, all of which was then and 
there well known to said W. L. Me- 
Gaughey, Commissioner of the Gen- 
eral Land Office as aforesaid. Said 
several sections of land so offered for 
sale and sold as aforesaid, and the 
dates of sale and the names of the 
purchasers of the respective sections 
are as follows, to-wit, said sections 
all being in block No, 2 of the Hous- 
ton and Texas Central Railway sur- 
veys, and are as follows: 


No. of Name of 
Section. Purchaser. Date of Sale. 
16 C.’D. Dillon, Oct. 14, 1892 
24 C.D. Dillon, Oct. 14, 1892 
34 C. D. Dillon, Oct. 14, 1892 
84 C. D. Dillon, Oct. 14, 1892 
18 J. I. Dillon, Oct. 14, 1892 
64 I. C. Stafford, Oct. 23, 1892 
82 P. M. Cuney, Oct. 28, 1892 
66 David Boaz, Dec. 14, 1892 
80 David Boaz, Dec. 14, 1892 
20 ¥F.M. Beatty, Dec. 16, 1892 
22 F.M. Beatty, Dec. 16, 1892 
28 *F.M. Beatty, Dec. 16, 1892 
50 F. M. Beatty, Dec. 16, 1892 
30 E.R. MeLean, Dec. 16, 1892 
48 E.R. McLean, Dec. 16, 1892 
68 E.R. McLean, Dec. 16, 1892 
32 W.Thompson, Dee. 16, 1892 
52 W.Thompson, Dec. 16, 1892 
54 W.Thompson, Dec. 16, 1892 
58 W.Thompson, Dee. 16, 1892 
36 =F.P.McLaughilin, Dec. 16, 1892 
46 F.P.McLaughlin,Dec. 16, 1892 
60 F.P.McLaughlin,Dec. 16, 1892 
62 §. D. DeCordova, Dec. 16, 1892 
78 $8. D. DeCordova, Dec. 16, 1892 
86 §, D. DeCordova,Dec. 16, 1892 
88 8. D. DeCordova,Dec. 16, 1892 
70 «TT. F. Taylor, Dee. 16, 1892 
72. T. F. Taylor, Dec. 16, 1892 
74 TT. EF. Taylor, Dec. 16, 1892 
7606 T. F. Taylor, Dec. 16, 1892 


And the said W. L. McGaughey, in 
manner and form aforesaid, was then 
. and there guilty of a gross violation 
of the duties of his office and of the 
laws of the State, and especially of 
ehapter 99 of the Acts of the Twenti- 


The question, shall this article ofim- 
peachment be sustained? was decided 
in the negative by the following vote: 


YEAS—8. 
Boren, Lewis, 
Cranford, McKinney, 
Dickson, Steele, 
Greer, Yoakum. 
NAYS—19. © 
new, Kearby, 

: Lawhon, 
Bald win, McComb, 
Bowser, Shelburne, 
Crowley, Simpson, 
Dean, Smith, 
Douglass, Swayne, 
Hutchison, Tips, 
Imboden, Woods. 
Jester, 

ABSENT—1l. 
Presler. 
EXCUSED—3. 

Browning, Whitaker. 
Goss, 


Respondent’s special demurrer to 
articles 5 and 6 of articles of impeach- 
ment having been sustained by the 
Court, article7 of impeachment was 
read, to-wit: 

Article 7. That W. L. McGaughey, 
Commissioner of the General Land 
Office of the State of Texas, unmind- 
ful of the high duties of his office, and 
in violation of his oath of office, in the 
county of Travis, State of Texas, on 
the 16th day of December, A. D. 1892, 
did unlawfully and corruptly collude 
with David Boaz, E. R. McLean, F. 
M. Beatty, S. D. DeCordova, T. F. 
Taylor and others for the unlawful 
purpose of enabling and permitting 
the persons aforesaid to purchase the 
said sections of public free school lands 
in Aarris county, described in the 
foregoing articles of this exhibit, to 
which reference for description is here 
made, in violation of the spirit and the 
intent of the law and at greatly less 
than their value, and to give them an 
unfair advantage over the other citi- 
zens of the State, and especially over 
citizens residing in the vicinity of said 
lands, and did then and there, in 
furtherance of said unlawful purpose, 
aforesaid, price said lands to each per- 
gon as detached and isolated from 
other public lands, when in truth and 
in fact the same were not so detached 
and isolated, as said W. L. McGaugh- 
ey then and there well knew, and 
did then and there, without first giv- 
ing the notice to the county clerk of 
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Harris county, as required by law, 
value said land at the price of $2 per 
acre, and did then and there offer the 
same for sale tosaid persons aforesaid, 
and did then and there :mmediately 
sell the same to said persons aforesaid 
at said price, when in truth and in 
‘fact same were worth the sum of $5 
per acre per section; when in truth 
and in fact other parties, and espe- 
cially persons residing in the same 
vicinity of said lands, who desired an 
opportunity to purchase the same 
when the same should be offered for 
sale,were deprived of any opportunity 
to apply for the purchase thereof, as 
said W.L. McGaughey ihen and there 
well knew. 

The question, shall this article of 
impeachment be sustained? was de- 
cided in the negative by the following 
vote: 


YEAS~— 8. 
Boren, Lewis, 
Cranford, McKinney, 
Dickson, Steele, 
Greer, Yoakum. 
NAYS—19. 

Agnew, Kearby, 
Atlee, Lawhon, 
Baldwin, McComb, 
Bowser, Shelburne, 
Crowley, Simpson, 
Dean, Smith, 
Douglass, Swayne, 
Hutchison, Tips, 
Imboden, Woods 
Jester, 

ABSENT—1. 
Presler, 

EXCUSED—3. 
Browning, Whitaker. 
Goss, 


Respondent’s special demurrer to 
article 8 of impeachment having been 
sustained by the Court, article 9 of 
impeachment was read, to wit: : 

Art. 9, That W. L. McGaughey, 
Commissioner of the General Land 
Office of the State of Texas, unmind- 
ful of the duties of his office, and in 
violation of his oath of office, did, on 
the 9th day of January, 1893, up to 
and including the 23d day of January, 
1893, in the county of Travis in the 
State of Texas, as Commissioner of the 
General Land Office, unlawfully, 
knowingly, and in violation of the 
laws of the State regarding the sale of 
the public free school lands, offer for 
sale and did sell to persons who were 
not then and there actual settlers on 
guch land, the following described 


sections of public free school lands of | 
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the State of Texas situated in Liberty 
county, to-wit: 

Sections 4, 6, 8, 10, 12, 14, 16, 18, 20 
and 24, in the block of lands surveyed 
tor the public free school fund in the 
name of the Houston and Texas Cen- 


| tral Railway Company, and sections 


16, 30, 32, 34 and 36, in the block of 
lands surveyed in the name ot the 
Texas and New Orleans Railway Com- 
pany, and a tract surveyed for the 
public free school fund in the name of 
Thomas K. Wheeler, which said sec- 
tions of public free school lands were 
not then and there under the law sub- 
ject to sale to others than actual set- 
itlers, as W. L. McGaughey then and 
there well knew, but were reserved 
for sale to actual settlers only. And 
ithe said W. L. McGaughey was then 
‘and there as aforesaid guilty of mis- 
| conduct in office and of a willful and 
| palpable violation of the laws of the 
State of Texas. 
The question, shall this article ofim- 
peachment be sustained? was decided 
| in the negative by the following vote: 


| YEAS—8, 

: Boren, Lewis, 

| Cranford, McKinnéy, 
Dickson, Steele, 
Greer, Yoakum. 

NAYS—19. 

Agnew, Kearhy, 

| Atlee, Lawhon, 
Baldwin, McComb, 
Bowser, Shelburne, 
Crowley, Simpson, 
Dean, Smith, 
Douglass, Swayne, 
Hutchisoa, Tips, 

| Imboden, Woods. 

| Jester, 

ABSENT—1l. 
Presler. 
EXCUSED—3. 

Browning, Whitaker. 
Goss, 


Article 10 of impeachment read, to- 
wit: 

Article 10. That said W. L. Me- 
Gaughey, Commissioner of the Gen- 
eral Land Office of the State of Texas, 
unmindful of the duties of his office, 
and in violation of his oath of office, 
did, on the 9th day of January, 1893, 
up to and inelnding the 23d day of 
January, 1893, in the county of ‘Travis 
‘and State of Texas, as such Commis- 
sioner of the General Land Office, un- 
lawfully and in violation of the stat- 
utes of the State regulating the free . 
school lands of the State, did offer for 
sale as sections of the public free 
school lands, detached and isolated 
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Office of the State of Texas, unmind- 


from other public lands, and did sell 
the same to others than actual settlers 
thereon, the following sections of pub- 
lic free school lands situated in Lib- 
erty county, Texas, to-wit: 

Sections 4, 6, 8, 10, 12, 14, 16, 18, 20 
and 24, in the block of Jand surveyed 
for the public free school fund in the 
name of the Houston and Texas Cen- 
tral Railway Company, sections 16, 30, 
32, 34 and 36, in the block of land sur- 
veyed in the name of the Texas and 
New Orleans Railway Company, and 
a tract surveyed for the public free 
school fund in the name of Thos. K. 
Wheeler, which said lands were not 


ful of the duties of his office, and in 
violation of his oath of office, did, on 
the dates hereinatter mentioned, in 
the county of Travis, State of Texas 
as such Commissioner of the General 
Land Office, unlawfully and in viola- 
tion of the laws of the State regulating - 
the sale of the public free school lands 
of the State of Texas, willfully and 
knowingly offer for sale, and sold to 
persons who were not then and there 
actual settlers on such lands, certain 
sections of public free school lands sit- 
uated in Liberty county, Texas, which 
were not then and there under the law 


then and there isolated from other; subject to saie to others than actual 


public lands, within the meaning of 
the law, and were not then and there 
subject to sale to others than actual 
settlers, but were reserved by law for 
sale to actual settlers only, all of 
which was then and there well known 
to W. L. McGaughey, said Land Com- 
missioner, as aforesaid; and said W. 
L. McGaughey was then and there, as 
aforesaid, guilty of misconduct in his 
office, and of a gross violation of chap- 
ter 99 of the act of the Twentieth Leg- 
islature of the State of Texas, as 
amended by chapter 56 of the acts of 
the Twenty-first Legislature of the 
State of Texas, relating to the lease 
and sale of the public free school lands 
of the State. 

The question, shall this article of 
impeachment be sustained? was de- 
cided in the negative, by the follow- 
ing vote: 


YEAS—8, 
Boren, Lewis, 
Cranford, McKinney, 
Dickson, Steele, 
Greer, Yoakum. 
NAYs—19. 

Agnew, Kearby, 
Atlee, Lawhon, 
Baldwin, McComb. 
Bowser, Shelburne, 
Crowley, Simpson, 
Dean Smith, 
Douglass, Swayne, 
Hutchison, Tips, 
Imboden, Woods. 
Jester, 

ABSENT—l., 
Presler. 

EXCUSED—3, 
Browning, Whitaker. 
Goss, 

oe 11 of impeachment read, to- 
wit: 
Art. 11, That W. L. McGaughey, 


settlers, but were reserved for sale 
to actual settlers only, all of which 
was then and there known to said W. 
L. McGaughey, Commissioner of the 
General Land Office, as aforesaid, said 
certaip sections so offered for sale and 
gsold,and the dates of the sale and the 
names of the purchasers of the respec- 
tive sections are as follows, to-wit: 
Certain sections in the block of sur- 
veys in the name of the Houston and 
Texas Central Railway company, to- 
wit: 


No. of Name of 

Section. Purchaser. Date of Sale. 
16 JD. Boaz, Jan. 20, 1893 

4 Kk. Friedenhause, Jan. 23, 1898 

8 E. Friedenhause, Jan. 23, 1893 

10 KE. Friedenhause, Jan. 23, 1893 

14. KE. Friedenhause, Jan. 23, 1898 

6 D. Adrianee, Jan. 30, 18938 
E.1312 W. F. Simmons, Jan. 19, 1898 
W.1512F. M. Carrol, Jan. 23, 1898 
24. =F. M. Carrol, Jan, 23, 1893 

18 J.H.Collett, Jan. 26, 1893 

20 J.H. Collett, Jan. 26, 1893 


And certain surveys in block of 
lands surveyed in the name of the 
Texas and New Orleans Railway Com- 
pany for said free school fund, to-wit: 


No. of Name of 

Section. Purchaser. Date of Sale. 
16 A. Schwarts, Jan, 11, 1893 
30 =A. Schwartz, Jan. 11, 1893 
32 P. J. Lawless, Jan. 16, 1893 
34 P. J. Lawless, Jan. 16, 1893 
36 J.H.Carter, © Jan. 18, 1893 


and a survey in the name of Thomas 
K. Wheeler, and a survey in thename 
otf T. P. Drake, and a survey in the 
name of D. K. Neville, solid to Henry 
P. Haldeman on January 9, 1898. 

And said purchasers were not then 
and there actual settlers on said sece- 
tions‘'sold to‘them respectively, as said 
W. L. MeGaughey then and there 
well knew. 

The question, shall this article of 


Commissioner of the General Land|impeachment be sustamed? was de- 
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cided in the negative by the following | No. of Name of 
vote: Section. Purchaser. Date of Sale. 
YEAS—8. 16 D. Boaz, Jan. 20, 1893 
. 4 KE. Friedenhause, Jan. 23, 1893 
abe d oe 8 KE. Friedenhause, Jan. 23, 1893 
rantord, SCAIDNGY, 10 KE. Friedenhause, Jan. 23, 1893 
Dickson, Steele, | 14 E, Friedenhause, Jan, 23, 1893 
Greer, Yoakum. 6 D. Adriance, Jan. 30, 1893 
NAYS—19. | KE. 1s 12 W. F. Simmons, Jan. 19, 1893 
; W.?, 12 F. M. Carrol, Jan. 23, 1893 
Agnew, Kearby, 24 F.M. Carrol, Jan. 23, 1893 
Baldwin Mecom 2) J/HiCollett? Jan. 26° 1898 

’ ’ - i. UOLlell, n. ’ 
eas ’ oa ie. And certain surveys ae of 
Dean ys Smith ; land surveyed in the name of the 
Dourlass i araviie Texas and New Orleans Railway com- 
Hutshis Ti nf : pany for said free school fund, to-wit: 
’ ’ 
Imboden, Woods. | No.of Name of 

Jester, | Section. Purchaser. Date of Sale. 
iene] 16 A. Schwartz, Jan. 11, 1893 
aoe : | 30 A. Schwartz, Jan. 11, 1893 
Presler. 32 P.J. Lawless, Jan 16, 1893 
EXCUSED—3. 34 P. J. Lawless, Jan. 16, 1893 
Browning, Whitaker. 36 J. H. Carter, Jan. 18, 1893 
Goss, And asurvey in the name of Thomas 


: ; K. Wheeler, and a surveyin the name 
Article 12 of impeachment read, tc-| of T, P. Drake, and a survey in the 
wit: ‘name of D. E. Neville, sold to Henry 
Art. 12, That said W. L. Me-! Pp, Haldeman on the 9th day of Janu- 
Gaughey, Commissioner of the Gen- ary, 1893. 
eral Land Office of the State of Texas,; And said purchasers were not then 
unmindful of the duties of his office,; and there actual settlers on said sec- 
and in violation of his oath of office, ; tions sold to them respectively, as 
did on the several dates hereinafter | said W.L. McGaughey then and there 
mentioned, in the county of Travis, | well knew. 
and in the State of Texas, as such; The question, shall this article of 
Commissioner of the General Land!impeachment be sustained? was de- 
Office, unlawfully, knowingly and in | cided in the negative by the follow- 
violation of the laws of the State reg-/ ing vote: 
ulating the sale of the public free YEAS—8. 
school lands of the State, erroneously 


Boren Lewis 
offer for sale as sections of public free : =? 
school land isolated and detached Sacer, rie pd : 
from other public lands, and did sell G apap Voakun 
the same to others than actual settlers; 7"C°" ee 
thereon, certain sections of public free NAYS—19. 
school land situated in Liberty county, | Agnew, Kearby, 
Texas, which were not then and there! Atlee, Lawhon, 
under the law isolated and detached Baldwin, McComb, 
from other public lands, and were not | Bowser, Shelburne, 
subject to sale to others than actual ' Crowley, Simpson, 
settlers, but were then and there re-| Dean, Smith. 
served by law for sale to actual set-| Douglass, Swayne, 
tlers only, allof which was then and | Hutchison, Tips, 
there well Known to said W. L. Mec-;| Imboden, oods. 
Gaughey, Commissioner of the Gen-| Jester, 
eral Land Office, as aforesaid. ABSENT—l. 

Said several sections of land so of-| Presler, 
fered for sale and sold, as aforesaid, EXCUSED—3. 
and the dates of the sales and the! Browning, Whitaker. 
names of the purchasers of the sev- | Goss, 
era] sections are as follows, to-wit: Article 13, of impeachment, read, to- 


Certain sections in the block of sur-| wit: 
veys in the name of the Houston and| Art. 13. That W. L. McGaughey, 
Texas Central Railway Company, to-|Commissioner of the General Land 
wit: Office of the State of Texas, unmind- 
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ful of the duties of his office, and in 
violation of his oath of office, did on 
the 9th day of January, 1843, ‘and up 
to and including the 23d day of Janu- 
ary, 1893, inthe county of Travis and 
State of Texas, as Commissioner of the 
General Land Office, unlawfully and 
knowingly, and by gross negligence, 
offer for sale and sell at the price of 
$2 per acre said sections of public free 
schoo! lands situated in Liberty coun- 
ty and described in articles 9 to 12 in- 
clusive, which descriptions are here 
referred to and made a part hereof, 
which said price was greatly below the 
worth of said lands, the said sections 
each being then and there worth the 
sum of $5 per acre, as said W. L. Me- 
Gaughey then and there well knew, 

The question, shall this article of 
impeachment be sustained? was de- 
cided in the negative by the one 
vote: 


YEAS—56. 
Boren, Steele, 
Dickson, Yoakum. 
McKinney, 
NAYS—22. 
Agnew, Jester, 
A tlee, Kear by, 
Baldwin, Lawhon, 
Bowser, Lewis, 
Cranford, McComb, 
Crowley, Shelburne, 
Dean, Simpson, 
Douglass, Smith, 
Greer, Swayne, 
Hu tehison, Tips, 
Imboden, Woods. 
ABSENT—1. 
Presler. 
EXCUSED—3. 
Browning. Whitaker. 
Goss, 


ea oee 14 of impeachment read, to- 


eer 14. That said W. L. McGau- 
hey, Commissioner of the General 
Land Office of the State of Texas, un- 
mindful of the duties of his office, and 
in violation of his oath of office, did, 
on the 9th day of January, 1893, and 
up to and including the 23rd day of 
January, 1893, unlawfully and know- 
ingly offer for sale and sell as sections 
isolated and detached from other 
public lands, the following sections of 
ublic free school lands situated in 
iberty county, Texas, to-wit: 
Sections 4, 6, 8, 10, 12, 14, 16, 18, 20 
and 24, in the block of lands ‘surveyed 
for the public free school fund in the 
name of the Houston and Texas Cen- 
tral Railway company, and sections 16 
80, 32, 84 and 86, in the blocks of land 
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surveyed in the name of the Texas . 
and New Orleans Railway company, 
anda tract surveyed for the public 
free school fund in the name of Thos. 
K. Wheeler, which said sections of 
the public free school lands were not 
then and there under the law subject 
to sale to others than actual settlers, 
as W. L, McGaughey then and there 
well knew, but were reserved for sale to 
actual settlers only. And thesaid W. 
L, MeGaughey was then and there, as 
aforesaid, guilty of misconduct in of- 
fice, and of a willful and palpable vio- 
lation of the lawsof the State of Texas. 

The question, shall this article of 
impeachment be sustained? was de- 
cided in the negative by the following 
vote: 


YEAS—7. 
Boren, . McKinney, 
Dickson, Steele, 
Greer, Y oakum. 
Lewis, 
NAYS—20. 
Agnew, Jester, 
Atlee, Kear by, 
Bald win, Lawhon, 
Bowser, McCom b, 
Cran ford, Shelburne, 
Crowley, Simpson, 
Dean, Smith, 
Douglass, Swayne, 
Hutchison, Tips, 
Imboden, Woods. 
ABSENIr—l. 

Presler. 

EXCUSED—83. 
Browning, Whitaker. 
Goss, 


Article 15 of impeachment read, to- 


wit: 

Ree 15. That W. L. McGaughey, 
Communissioner of the General Land 
Office of the State of Texas, unmind- 
ful of the high duties of his office, and 
in violation of his oath of office, in the 
county of Travis, State of Texas, did, 
on the 9th day of January, 1893, unlaw- 
fully and corruptly collude with David 
Boaz, E. Friedenhaus and others for 
the unlawful purpose of enabling and 
permitting said persons aforesaid to 
purchase the said sections of public 
free school lands in Liberty county, 
described in the foregoing articles in 
this exhibit, to which reference for de- 
scription is here made, in violation of 
the felt and the intent of the law, at 
greatly less than their value, and to 
give them unfair advaatage over the 
citizens of the State, and especially 
over the citizens residing in the vicin- 
ity of said lands, and did then and 
there in furtherance of said unlawful 
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purpose aforesaid, price said lands to 
said persons as detached and isolated 
from other public lands, when 
in truth and in fact, the same were 
not so detached and isolated, as said 
W. L. menagiene ped then and there 
well knew, and did then and there 
without first giving the notice to the 
county clerk of Liberty county, as _ re- 
quired by law, price said lands at the 
price of $2 per acre, and did then and 
there offer the same for sale to said 
persons aforesaid, and did then and 
there immediately sell the same to 
said persons aforesaid at said price, 
when in truth and in fact, same were 
worth the sum of $5 per acre per sec- 
tion, and when in truth and in fact 
other parties, and especially persons 
residing in the vicinity of said lands 
who desired an opportunity. to pur- 
chase the same when the same should 
be offered for sale, were deprived of 
any opportunity to apply for the pur 
chase thereof, as said W. lL. Me- 
Gaughey then and there well knew. 

The question, shall this article of 
impeachment be sustained? was de- 
cided in the negative by the following 
vote: 


YEAS—6, 
Boren, Lewis, 
Dickson, Steele, 
Greer, Yoakum. 
NAYS—21. 
Agnew, Kearby, 
Atlee, Lawhon, 
Baldwin, McComb, 
Bowser, McKinney, 
Cranford, Shelburne, 
Crowley, Simpson, 
Dean, Smith, 
Douglass, Swayne, 
Hutchison, Tips, 
Imboden, Woods. 
Jester, 
ABSENT—1. 

Presler. - 

EXCUSED—3. 
Browning, Whitaker. 
Goss, 


Respondent’s special demurrers to 
articles 16, 17, 18, 19 and 20 of the arti- 
cles of impeachment having been sus- 
tained by the court, article 21 of im- 
peachment was read, to-wit: 

Art.21. That said W.L.McGaughey, 
Commissioner of the General Land 
Otfice of the State of Texas, unmind- 
ful of the duties of the office and of 
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the ceunty of Travis and State of 
Texas, on, to-wit, the lst day uf No- 
vember, A. D. 1892, and on divers days 
thereafter, up to and including the 
10th day of January, 1893, unlawfully 
and improperly cancel the valuation 
theretofore lawfully placed upon the 
timber upon certain public free school 
lands, to-wit: The timber upon 


Section Certificate Original 
No. No. Grantee. 
10 905 H.& T,C. R’y Co. 
12 911 H.&T.C. R’y Co. 
386 =. 25-1803 H.& T.C. R’y Co. 


All of said lands being situated in 
Newton county, Texas, and did then 
and there improperly, and in violation 
of the laws of the State, reprice and 
revalue the timber growing upon said 
lands upon the statement and repre- 
sentation, and at the instance and re- 


quest of one E. I. Kellie, who was not 


| 


then and there an agent of the State 
of Texas, but he, the said E.I. Kellie 
was then and there in the service and 
employ of parties other than the State 
of Texas, all of which the said W. L. 
McGaughey then and there well knew, 
whereby the said W. L. McGaughey 
was then and there guilty of gross 
misconduct in office, and of a willful 
and palpable violation of the laws of 
the State of Texas. 

The question, shall this article of 
impeachment be sustained? was de- 
cided in the negative by the following 
vote: 


| 


YEAS—6. 
Cranford, McKinney, 
Dickson, Steele, 
Lewis, Yoakum. 
NAYS—21. 

Agnew, Jester, 
Atlee, Kearby, 
Baldwin, Lawhon, 

| Boren, McComb, 
Bowser, Shelburne, 
Crowley, Simpson, 
Dean, Smith, 
Douglass, Swayne, 
Greer, Tips, 
Hutchison, Woods. 
Imboden, 

ABSENT—l. 
Presler. 
EXCUSED—3. 

Browning, Whitaker. 
Goss, 


Article 22 of impeachment read, to- 


his oath of office, and in gross viola- | wit: 


tion of the regulations of the said Land 
Office, and of the laws of the State of 
Texas, relating to the lease and sale 
of the public free school lands, did, in 


| 


Art. 22. That said W. L. McGaugh- 
ey, Commissioner of 
Land Office of the State of Texas, 
uvmindful of the duties of his office 
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and of his oath of office, and in gross 
violation of the regulation of the said 
Land Orfice and of the laws of the 
State of Texas relating to the sale and 
lease of the public free school lands, 
did, in the county of Travis and State 
of Texas, on to-wit, the 20th day of 
January, 1898, and on divers days 
thereatter, up to and including the 
20th day of March, 1893, unlawfully 
and improperly cancel the valuation 
theretofore lawfully placed upon the 
timber upon certain public free school 
lands, to-wit: The timber upon 
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All of said lands being situated in 
Jasper county, Texas, and did then 
and there improperly and in violation 
of the laws of the State, reprice and 
revalue the timber growing upon said 
lands, upon the statement and repre- 
sentation and at the instance and re- 

uest of one EK. I. Kellie, who was not 
then aod there an agent of the State 
of Texas, but he, the said E. I Kellie, 
was then and there acting in the ser- 
vice and employ of persons other than 
the State of Texas, all of which the 
said W.L. McGaughey then and there 
well knew, whereby the said W. L. 
McGaughey was then and there 
guilty of gross misconduct in office 
and of a willfuland palpable violation 
of the laws of the State of Texas. 

The question, shall this article of 
impeachment be sustained? was de- 
cided in the negative by the follow- 
ing vote: 


Certificate 
Section. No. Orizinal Grantee. 
50 545 H. & T.C. Ry. Co 
52 546 H. & T. C. Ry. Co 
66 829 H. & T. C. Ry. Co 
68 830 H. & T. C. Ry. Co 
H. & T. C. Ry. Co 


YEAS—6. 
Cranford, MeKinney, 
Dickson, Steele, 
Lewis, Yoakum. 
‘NAYS—21. 

Agnew, Jester, 
Atlee, Kearby, 
Baldwin, Lawhon, 
Boren, McComb, 
Bowser, Shelburne, 
Crowley, Simpson, 
Dean, Smith, 
Douglass, Swayne, 
Greer, ips, 
Hutchison, Woods. 
Imboden, 

ABSENT—1. 
Presler. 

EXOUSED—3. 
Browning, Whitaker. 
Goss, 
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Respondent's special demurrers to 
articles 23 and 24 of the articles of im- 
peachment having been sustained by 
the Court, article 25 of impeachment 
was read, to-wit: 

Art. 25. That the said W. L. Me- 
Gaughey, Commissioner of the Gen- 
eral Land Office, did, in Travis county, 
Texas, on or about the 24th day of 
March, 1893, fraudulently attempt to 
procure from William Bramlette, 
chief clerk of the General Land Office, 
a false certificate in writing to a cer- 
tain map of Liberty county, Texas, 
said certificate in words and figures 
substantially to-wit: 

I, William Bramlette, chief clerk of 


"|the General Land Office, hereby cer- 
_| tify that the sections marked ‘‘blue’’ 
_{ on chis map were, when sold, detached 
_jand 


isolated from other unappro- 
priated public lands. 

Given under my hand and seal of 
the General Land Office of the State 
of Texas, March 24, 1893. 

That said map referred to in said 
certificate was a map of Liberty 
county, Texas, and the sections re- 
ferred to in said certificate as marked | 
‘‘blue”’ were not detached and isolated 
trom other unap pobre public 
lands, and the said W. . McGaughey 
well knew that said sections were not 
detached and isolated as stated in 
said certificate as shown on said map 
but the said W. L. McGaughey did 
then and there, as aforesaid, falsely 
pretend to,and attempt to fraudulent- 
ly induce the said Wm. Bramlette to 
sign said certificate, and the said W. 
L. McGaughey did then and there 
know that said certificate was a false 
certificate at.the time and in the man- 
ner aforesaid. 

The question, shall this article of 
impeachment be sustained? was de- 
cided in the negative b, the follow- 
ing vote: 

YEAS8S—none,. 


NAYS—27. 
Agnew, Kearby, 
A tlee, Lawhon, 
Baldwin, Lewis, 
Boren, McComb, 
Bowser, McKinney, 
Cranford, Shelburne, 
Crowley, Simpson, 
Dean, Smith, 
Dickson, Steele, 
Douglass, Swayne, 
Greer, Tips, 
Hutchison, Woods, 
Imboden, Yoakum. 
Jester, 

ABSENT—1, 

Presler. 
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EXCUSED—3. 
Browning, Whitaker. 


Goss, 


Article 26 of the articles of impeach- 
meni read, to-wit: 

Art. 26. That the said W. L. Mc- 
Gaughey, Commissioner of the Gen- 
eral Land Office did,in Travis coun- 
ty, Texas, on or about the 24th day of 
March, 1893, fraudulently attempt to 
procure from William Bramlette, chief 
clerk of the General Land Office, x 
false certificate in writing toa certain 
map of Liberty county, Texas, said cer- 
tificate in words and figures substan- 
tially, to-wit: 

I, William Bramlette, chief clerk of 
the General Land Office, hereby cer- 
tify that the sections marked blue on 
this map were, when sold, detached 
aod isolated from other public lands. 

Giveo under my hand and seal of 
the General Land Office of the State 
of Texas, March 24, 1883. 

That said map referred to in said cer- 
tificate was a map of Liberty county, 
Texas, and the sections referred 
to in said certificate as marked ‘‘blue”’ 
were not detached and isolated from 
other public lands, and the said W. L. 
MeGaughey well knew that said sec- 
tions were not detached and isolated, 
as stated in said certificate as shown 
on said map, but the said W. L. Mc- 
Gaughey did then and there as afore- 
said falsely pretend to and attempt to 
fraudulently induce the said William 
Bramlette to sign said certificate, and 
the said W. L. McGaughey did then 
and there Know that said certificate 
was 4 false certificate at the time and 
in the manner aforesaid. 

The question, shall this article of 
impeachment be sustained? was de- 
cided in the negative by the following 
vote: 
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YEAS—none. 


NAYS—27. 

Agnew Kearby 
Atlee, Lawhon, 
Baldwin, Lewis, 
Boren, McComb, 
Bowser, McKinney, 
Cranford, . Shelburne, 
Crowley, Simpson, 
Dean, Smith, 
Dickson, Steele, 
Douglass, Swayne, 
Greer, Tips, 
Hutchison, Woods, 
Imboden, Yoakum 
Jester, ; 

ABSENT—l. 
Presler. 

EXCUSED—3. 
Browning, Whitaker. 
Goss, 


Senator Kearby moved that the 
court retire to Judiciary Committee 
ers ao 1 to made up its judgment. 

ost. 


Senator Hutchison moved that a 
judgement of acquittal of W. L. Me- 
Gaughey, the respondent be entered 
of record, and that a certified copy of 
such judgment be deposited in the 
office of the Secretary of State. 


Senator Lewis offered to amend by 
adding the following: ‘‘And that the 
House of Representatives be notified 
of the action of the Court of Impeach- 
ment, and that a certified copy of the 
said judgment be sent to the said 
House of Representatives.” 


Senator Hutchison accepted the 
amendment. 

The motion as amended was adopted. 

On motion of Senator Imboden the 
court adjourned. 


APPENDIX. 


In Senate, April 17,1893, general appropriation bill being under consideration. 

Pending further action the President administered the following oath to C. 
H. Allen, Sergeant-at-Arms, and V.F. Pace, Assistant Sergeant-at-Arms, to-wit: 
Do you solemnly swear that you will faithfully perform all the duties of ser- 
geant-at-arms of the court of impeachment formed to try the proceedings pend- 
ing against W. L. McGaughey, Land Commissioner, so help you God. 

Also, Secretary A. M. Kennedy and Second Assistant Secretary R. W. Hol- 
brook took the following oath: Do you solemnly swear that you will faithfully 
perform all the duties of secretary of the court of impeachment formed to try 
the proceedings pending against W. L. McGaughey, Land Commissioner, so 
help you God. 


IN SENATE. 


On April 24, President Pro Tem. Kearby, having been absent from the initia- 
tory proceedings of the court of impeachment, was administered the following 
oath by Hon. E. J. Simkins, associate justice of the civil court of appeals, to- 
wit: Do you solemnly swear that in all things appertaining to the trial of the 
impeachment of W. L. McGaughey, Commissioner of the General Land Office 
of the State of Texas, you will do impartial justice according to the law, so help 
you God. 

On April 28, Mr. Wm. Hodges having been elected Assistant Journal Clerk to 
succeed A. S. Thweatt, who had resigned, President Pro Tem. Kearby adminis- 
tered to Mr. Hodges the following oath: Do you solemnly swear that you will 
faithfully perform all the duties of assistant journal clerk of the Senate of the 
Twenty-third Legislature and as assistant clerk of the court of impeachment, so 
help you God. 


AMENDMENTS TO COURT RULES. 


Resolved, That the sessions of the court of impeachment commencing Mon- 
day morning, May 1, shall be as follows: Morning session convene at 9 a. m. 
and adjourn at 1 p. m.; afternoon session shall convene at 3 p. m. and adjourn 
at 6 p. m., and that night sessions shall consider the appropriation bill and other 
bills and legislation. 

Adopted in Senate, April 29. 

Amend rule 6 (Impeachment Court), line 7, page 12, by striking out the word 
“ thirty’? and insert in lieu thereof ‘‘ ten.”’ 

Adopted in Senate, May 1. 

Resolved, That the following oath shall be administered to all the witnesses in 
the impeachment of W. L. McGaughey, Commissioner of the General Land 
Office of the State of Texas, to-wit: 

‘*You do solemnly swear (or affirm, as the case may be), that the evidence you 
shall give in the case now pending between the State of ‘lexas and W. L. Mc- 
Gaughey shall be the truth, the whole truth, and nothing but the truth, so help 
you God.” 

Adopted in Senate, May 1. 
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